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Introduction
The present report analyses and reviews the sectorial legislation on the protection of tangible
cultural heritage and on the institutional framework to implement protective measures. It only
focuses on the legal and regulatory instruments in place to ensure protection, conservation and
proper use of tangible cultural heritage, as legislation and institutional arrangements for intangible
heritage and other subjects that are related to or instrumental for ensuring effective cultural heritage
protection are analysed and commented in the reports illustrating the other mandatory results of this
project.
The analysis of the relevant national primary and secondary legislation has been carried out to
identify potential gaps, redundancies and internal contradictions, as well as areas of improvement
and simplification, both internally and in relation to the international law framework of reference.
Special attention has been paid to the legal and institutional framework that has been developed and
updated in Italy and other European countries and how in these countries the changes in the general
role of heritage in the society have triggered an evolution of the legal framework.
The analytical work discussed in this report follows and specifies the assessment of the wider
institutional and legal context presented in the reports prepared for the other mandatory results. It
focuses specifically on the legal and institutional framework related to the protection of tangible
cultural heritage currently in force in Azerbaijan, provides for elements of comparison with the
legislations in place in EU countries and suggests amendments and integrations that would
strengthen the effectiveness of the heritage protection system.

The sources cited in the present document are collected and annexed in soft files. These are
grouped under the following folders:
•

EU - Directives Conventions

•

EU - Member States guidance examples

•

EU - Member States legislation

•

EU - Reports

•

EU - Standards conservation

•

International evaluation heritage significance
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5.1 Review of Azerbaijan’s present legislation on heritage protection
5.1.1. Existing legal instruments for the protection, conservation and promotion of
immovable cultural heritage
The legal framework for the protection of tangible heritage in Azerbaijan stems from the
Constitution (adopted in 1995 and amended in 2002 and 2009) and in particular from provisions
contained in articles 16, stating that “Azerbaijani state takes care about improvement of prosperity
of all people and each citizen, their social protection and proper living conditions [… and]
participates in development of culture, education, public health, science, arts, protects environment,
historical, material and spiritual heritage of people” (highlight by the author), article 40, titled “right
for culture”, which provides for “everyone has the right to take part in cultural life, to use
organizations and values of culture [… and] must respect historical, cultural and spiritual
inheritance, take care of it, protect historical and cultural memorials”, and article 77, titled
“Protection of historical and cultural memorials”, which provides for the responsibility of every
citizen for the protection of historical and cultural memorials. Two other important articles that
complete the picture of heritage protection are article 39, titled “right to live in healthy
environment” and article 78 which lays down similar responsibilities of citizens for the protection
of the environment.
A wider perspective on the role of culture for the human development of individuals and society is
implicitly embedded also in article 12, which prepares the ground for the provisions of article 16 by
stating that “ensuring the rights and liberties of a person and a citizen, decent living conditions for
the citizens of the Republic of Azerbaijan is the highest objective of the State.”
Based on the Constitution, two main laws have been approved in different periods: the “Law for the
Protection of Historical and Cultural Monuments” in 1998 and the “Law on Culture” in 2012.
Although the issued much more recently, the law on Culture has a wider and more general scope
than the Law for the protection of cultural monuments.
5.1.1.1 Law on Culture
The “Law on Culture” sets out the main principles and concepts related to culture, cultural heritage
and cultural products and the objectives of the national cultural policy. It also defines the main
obligations and commitments of the Azerbaijani State on Culture and cultural heritage and spheres
of activities related to culture and cultural heritage.
The Law on Culture addresses also cultural heritage and resources, particularly their definition,
basic provisions for their protection and use in chapters VII and VIII in particular. The definitions
are very specific and cover a variety of movable and immovable objects much wider than the Law
on protection of cultural monuments; it would be therefore advisable that the Law on the protection
of historical and cultural monuments explicitly refers to the law on culture when explaining what
are historical and cultural monuments. This is particularly important for two reasons: the first is that
there should be full coherence among the provisions of law, beginning with the definitions, the
second is that the law on Culture appears much more comprehensive when defining what is a
6

cultural heritage resource; therefore using its definitions will ensure that what is defined as cultural
heritage according to the law on Culture is all subject to the provisions of the Law on Protection of
Historical and Cultural Monuments, which is specifically dedicated to set out protection provisions.
The provisions of Chapters VII and VIII partly overlap with those of the Law on Protection
therefore a rationalization of these two laws would ensure greater clarity in their reading,
understanding and implementation.

5.1.1.2 Law on Protection of Historical and Cultural Monuments
The Law on the protection of Historical and Cultural Monuments (hereinafter the Law) is the key
act that regulates responsibilities, duties and rights concerning the protection of tangible cultural
heritage. it has been approved in 1998 and since then it has been amended several times, the latest
in 2010, 2012 and 2013. It sets out the principles and commitments of the State for the preservation
and promotion of cultural heritage, provides definitions for what is meant by historical and cultural
monuments and other related terms, regulates interventions, transformations and uses of the
protected monuments by owners and users for the purpose of heritage protection and preservation
and defines the liability for the violation of the provisions of the law. Art. 4 clarifies that protected
monuments can be publicly or privately owned; however, the change of ownership of privately
owned monuments is monitored by the relevant authorities for the purpose of protection and
possible acquisition by the State; the change of ownership of state or publicly owned monuments is
prohibited in principle (art. 17), whilst their leasing is ideally limited only to specific cases (art. 19).
Articles 6, 7 and 8 regulate the formation of the inventory, register and passports of monuments and
introduce the notion of level of heritage significance. Article 9 establishes that the State and local
authorities through their budget shall guarantee the protection, study and rehabilitation of protected
monuments in their ownership, whilst art. 11 clarifies the duties and responsibilities of legal and
physical persons towards the monuments in their ownership or use. The protection of monuments
discovered during works is also regulated (articles 14 and 15) as it is the research of archaeological
and architectural monuments (articles 20 and 21). The law defines each type of intervention
(conservation, repair, rehabilitation, reconstruction and regeneration). All types of works
(conservation, reconstruction, etc.) on the architectural heritage are regulated by art. 25, 26 and 27.
Projects must be approved by government offices (the Ministry of Culture and Tourism of the
Republic of Azerbaijan and Icherisheher Ashar) taking into account the opinion of Azerbaijan
National Science Academy. Articles 10 forbids to run any kind of works (repair, construction,
maintenance and other work) which may pose a threat to the monuments or for their enjoyment (e.g.
the artistic-aesthetic view over them). Modifications to the monuments are not allowed without the
permission of the relevant government bodies. The works run on State-owned monuments are
funded from the State budget; those carried out on Municipality-owned monuments are funded from
local authorities’ budget, upon the decision of the government offices in charge (the Ministry of
Culture and Tourism of the Republic of Azerbaijan and Icherisheher Ashar). The expenses for
works conducted on privately owned monuments are covered by the owner, and must be authorized
by government offices. The implementation of the work must be supervised by designers and
government offices.
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The features of protected areas (Reserve zones) must be respected during any infrastructure works,
no change is allowed to the perimeter of the areas, to the structure of buildings or to the street
network. Also in this case, the works must be approved by government offices, after consultation
with the Azerbaijan National Science Academy.
The excavations (including archaeological excavations) must be carried out in the zones of
protected areas (Reserve zones) free of building. The works must not produce harm and accurate
documentation of the work must be done. A report of the work performed with a copy of the
documentation must be sent to appropriate governmental offices.
The Law also includes provisions for the Liability in case of violation and final provisions.
Other laws that are relevant for the purpose of the protection and conservation of immovable
cultural heritage include:
-

-

the Presidential Decree on the Application of the law on Protection of Historic and Cultural
heritage, issued on 13 June 1998, defining a timeframe for the Cabinet of Ministers to
approve specifications and regulations for the implementation of the Law and specifying
which are the relevant executive powers with implementation responsibilities;
the Law on Amendments and supplements to the Law on protection of historical and cultural
monuments, issued on 1 February 2010;
the Presidential Decree on supplementary measures for the application of Law 1 February
2010, issued on 13 August 2010;
The Law on Amendment to the Law on protection of historical and cultural heritage, issued
on 29 October 2013;
The Presidential Order on the application of the Law 29 October 2013, issued on 25
November 2013.

5.1.2 Existing institutional structure to implement the legal framework (central and
peripheral level)
The Ministry of Culture and Tourism is the main executive power bearing responsibilities with
regard to the protection of cultural heritage. Its scope of action, as its name suggests, is wider and
covers also the promotion of culture, performing arts and tourism. The administrative structure is
articulated in several departments. All departments are subordinate to the Minister of Culture and
Tourism and are overseen by ad- hoc appointed deputy ministers. Each department carries out its
activities on the basis of mutual relations with other structural departments of ministry, state and
non-state bodies, as well as creative union and councils, other public associations, higher and
secondary educational institutions on tourism, tourism centres, representations and societies
established in foreign countries as well as with local self-management bodies.
The current structure of the Ministry of Culture and Tourism is under further reform and it is
expected to change within the end of 2017: in particular, a new department is planned to be
8

established from the existing Division on regional cooperation in line with the increased
responsibilities deriving from the creation of 15 regional departments for culture and tourism in
2016.

Department of Science, Education and Youth Affairs
The Department plays a role in developing and in implementing the state policy in the fields of
culture, science, education, creative youths and other related fields. It drafts projects for the culture
of Azerbaijan, investigation of national culture, improvement of literal education and support of
creative youth. It ensures improvement of teaching process in higher and secondary educational
institutions, children`s music, art and painting schools acting under the Ministry; it coordinates
scientific centres that are part of the MCT and support scientific activity concerning the
identification and promotion of culture and tourism potential of Azerbajan. The mandate of the
Department includes the following tasks: make measures in direction of analysis, improvement and
development of network of educational institutions and proper location of institutions, improvement
of material-technical base. Department have two main tasks: cultural tourism and higher and
vocational training education on tourism. The department controls the qualified institutions of
tourism field, conduct scientific research in the field of culture and tourism, collect statistical data
and carry out monitoring, harmonisation of teaching process within the educational institutions
subject to the MCT to international standards, and strengthening of the educational institutions
belonging to the MCT through scientific cooperation, training and any other useful activity.
To achieve its mandate, the Department may establish relations with various state bodies, public
associations, subjects of scientific activity and other cultural relations and to ensure the effective
cooperation; coordinating the execution of scientific research works; control the activity of
educational institutions under MCT; coordinate scientific-methodical bodies under Ministry
(Scientific-Methodical Center for Culture study, Scientific-Restoration Center for Values and
Memorial Items of Museum) and carrying out the regulation; regulate jointly with Human
Resources Department the mutual activity of Training and Qualification Center of employees of
Cultural Institutions; organize work and draft relevant proposals in the field of protection and
development of existing educational institutions within the MCT.

The Department of Investment and Property Management
Department of Investment and Property Management of Ministry of Culture and Tourism of
Azerbaijan Republic is the structural section of Ministry and it subordinated to it under the control
of an ad-hoc appointed deputy minister.
The department carries out activities necessary to the formation and implementation of the state
investment programmes for culture and tourism. Originally the department also drafted investment
projects as well as conservation or construction projects, including all technical and analytical
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specifications and other related duties: these tasks are now entrusted to the State Service. However,
the department may participate in the development and implementation of international investment
and technical projects and programmes and may coordinate with other departments of the MCT in
order to address inter-sectorial matters or develop inter-sectorial projects. It also develops analysis
and prediction of the main investment directions in the field of culture and tourism.

The Department of Utilization and Conservation of Historical and Cultural Monuments
The Department was established to implement all actions for utilization, protection, monitoring,
promotion of historical-cultural, architectural, archaeological, ethnographical, artistic and natural
reserves, mausoleum and archaeological complexes (hereinafter “Reserves”) and projects as well as
oversaw the activities of the reserves. Following the establishment of the State Service, most of the
functions of the department have now been transferred to these new office, which rests under the
responsibility of the Department. The Department maintains responsibilities in policy making,
management of human resources, cultural itineraries and services, scientific research and applied
research on conservation practices and technologies applied to preservation.

The State Service of Cultural Heritage Conservation, Development and Rehabilitation
The main institutional actor with regard to the protection and conservation of immovable cultural
heritage is the State Service for Cultural Heritage Conservation, Development and Rehabilitation.
The Service was established under the MCT, Department of Utilization and Conservation of
Historical and Cultural Monuments in December 2014 by Presidential Decree, and came into force
in January 2015, so as to enact the presidential decree of 2013 on restoration of cultural heritage.
Before 2014, the competences on cultural heritage utilization and conservation were fragmented
under different departments of MCT: they have been all transferred to the State Service. Other
actors, such as local Executive Powers and the National Academy of Sciences, contribute to the
implementation of state policies on built cultural heritage.
The State Service’s competences are specified in its Statute as follows:
•
•
•

developing a unified state policy in the relevant field and ensures the implementation of this
policy;
preserving cultural heritage and performing duties of state control over cultural heritage
protection;
exercising the state control with regard to protection, restoration, reconstruction,
conservation, renovation of immovable historical and cultural objects (monuments),
updating their technical maintenance equipment, designing current and fundamental
renovation and repair works.
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•
•

ensuring the efficient management of the funds allocated from the state budget and other
financial sources for the relevant area;
approving the launch of the projects for improvement, construction, repair, restoration,
reconstruction, conservation and renovation relevant field with the comment of the
Azerbaijan National Academy of Sciences, and supervises progress of the processes.

The State Service has 2 Departments: 1) Development and restoration of cultural heritage 2)
Supervision on protection of cultural heritage. Each department carries out different tasks, in
particular the Department for Supervision on protection of cultural heritage is responsible for the
preparation of the technical documents supporting the formation of the register, the development of
the preparatory documents for the creation of the reserves and of the protection zones, the
preparation of the passports for the monuments.
The above-mentioned competences imply for the State Service the need for developing several
technical standards, as well as administrative and legal procedures to implement its mandate and
responsibilities.
This work has been initiated by the State Service Departments, therefore the recommendations
contained in the present report are meant as a support for the work currently being developed by
Azerbaijani authorities with regard to secondary legislation, regulations and standards. The
necessary amendments and integrations are listed in paragraph 1.5, whilst the suggested texts for the
necessary amendments to existing legal instruments are presented in section 5.2.

5.1.3 EU and other international standards/ requirements for effective tangible cultural
heritage protection and promotion
The key principles on the culture sector and cultural heritage in particular, on which European
approach to cultural heritage is based are contained in a relatively few numbers of Conventions.
These have triggered the development of policies, programmes and specific instruments and
standards.
The first and most important is the European Cultural Convention (1954) which sets out the aims
and principles on culture and cultural heritage of the Council of Europe. The main aims of the
Convention include achieving a greater unity between its members for the purpose of safeguarding
and realising the ideals and principles which are their common heritage and a greater understanding
of one another among the peoples of Europe through the knowledge, recognition and safeguard of
the heritage within each country as national contributions to the European heritage, the
encouragement and facilitation of the study of European language, history and civilisation of other
European countries as well as of their heritage.
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Another key document is the first European Convention on the Protection of the Archaeological
Heritage, issued in 1969, which has now been superseded by its update – known under the short
name of Valletta Convention – issued in 1992 and which still in force. The Convention and its
update highlights the importance of the archaeological heritage as an essential means for the
knowledge of the history of civilisations and, recognising that the European archaeological heritage,
the earliest source of European history, is seriously threatened with destruction, called for its urgent
protection through measures that include applying the most stringent scientific methods to
archaeological research or discoveries, in order to preserve their full historical significance and
render impossible the irremediable loss of scientific information that may result from illicit
excavation. To this purpose, the Convention widened considerably the notion of archaeological
object by considering as such all remains and objects, or any other traces of human existence, which
bear witness to epochs and civilisations for which excavations or discoveries are the main source or
one of the main sources of scientific information. It also provides for the application of measures
for the protection of areas with archaeological interest and to ensure that excavations and research
are controlled and carried out by adequately qualified professionals and scientific institutions.
While supporting dissemination of scientific results and scientific cooperation and circulation for
the purpose of education and research, the Convention establishes a legal framework for preventing
illicit traffic of archaeological objects and illicit excavations.
For architectural heritage, the key document is the Convention for the Protection of the
Architectural Heritage of Europe, issued in 1985, ten years later than the European Year of
Architectural Heritage and the adoption by the Council of Europe of the European Charter of
Architectural Heritage, which is a crucial guiding document until today.
The Convention provides definitions for what is considered architectural heritage. It engages all
signatory parties to provide for legal protective measures, authorisation and supervision procedures
for works carried out on protected architectural heritage, to prevent the demolition or removal of
architectural heritage, to promulgate and to implement proactive protection and conservation
measures, including the right of substitution to the owner if he/ she do not care about their property;
to provide financial support and fiscal incentives or facilitation to owners of cultural properties or to
those who support its conservation financially; to include heritage protection and conservation in
town and spatial planning instruments and policies, to promote programmes of heritage
conservation and include heritage in any urban rehabilitation process.
This convention has governed the policies for funds and grant from the EU and many member states
also refer to its criteria for selecting eligible projects to be funded in national structural or
enhancement programmes.
Another key document that has profoundly shaped the policies of EU member states is the
European Landscape Convention (2000), which has laid down the principles, objectives and means
for ensuring that landscape is protected in each and every human activity. Such a protection and
consideration are to be given not only to exceptional landscapes but also to ordinary landscapes and
measures to recover and rehabilitate damaged or degraded landscapes because the whole of the
landscape is relevant as the visible form of the environment and therefore needs to be safeguarded
and maintained for the wellbeing of the citizens.
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All these Conventions have been ratified by Azerbaijan, thereby engaging the country to implement
the principles and provisions contained therein. Their implementation is achieved through a
combination of measures, beginning with appropriate and sufficiently detailed legal provisions in
the primary and secondary laws but also through the development of procedures, standards, criteria
to guide the understanding and implementation of the legal instruments.
The legal instruments presented below all reflect the incorporation into national legislation of the
provisions of the above-mentioned Conventions and form a good basis for Azerbaijan to revise,
where necessary, and integrate the primary legislation with additional provisions or regulations,
reflecting consistently the commitment of Azerbaijan in implementing these conventions and the
ideals that stay behind them.
The original texts will be presented in the form of annexes.

5.1.4 Examples of EU countries legal frameworks
The legislation in use in some European countries on the protection of tangible cultural heritage is
compared in this paragraph, in order to highlight similarities and differences in their approach,
provisions, level of details of these provisions.
The examples are drawn from countries with a stronger centralised administrative organisation, like
France or Italy, from one country – Germany – with a federal organisation, in which however the
role of the Regional State is prominent in implementing the protection of cultural heritage and
finally from Spain, in which the system for heritage protection combines elements of centralised –
and federal- like systems.
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Monument Protection Act

Monument Protection Law

Monument Protection Act

Code of Heritage

Germany - Hesse (1974, 1986,
latest revision 2001)

Germany - Bavaria (1973, latest
revision 2009)

Germany – Rhineland –
Palatinate (1978, latest revision
2012)
I –Principles

France (2004, latest
amendments in 2017)

I – General provisions

I – scope

1.purpose of the protection and
preservation of monuments

1.Definitions
2.monument list

1 The duty of monument
protection and monument
conservation

2.definition
3.Validity
3.monument protection authority
II – built monuments
4.State Conservation Office

2 The obligation to maintain and
conserve
II - Cultural monuments

5.Monument council

4.preservation of built
monuments

II.1 - General introduction

6.competencies

5.use of built monuments

3 The term 'cultural monument'

7.general measures of the
monument protection authorities

6.measures on built monuments

4 Immovable and movable
cultural monuments, protection of
the associated area

III – archaeological monuments
8.removal of illegal measures
II – Special provisions
9.cultural monuments

7.excavation of archaeological
monuments

6 Information

8.discovery of archaeological
monuments

7 Right of access to properties

9.Analysis of findings

II.2 - Protected cultural
monuments

10.monument register
11.maintenance duty
12.enforcement of maintenance
duty

5 Monument zones

IV – Listed movable
monuments

8 Protected cultural monuments,
placement under protection

13. use of cultural monuments

10.Obligation to secure
permission

9 Public display

14. information and toleration

V – Procedural regulations

10 List of monuments

Code of Cultural and
Landscape property (2004,
latest amendments in 2016)

Spain

Legislative Section

Italy
Part one: general provisions

(Article L1)

1 - Principles

Book I: provisions common to
the whole cultural heritage

2 – Cultural heritage (def.)

1 - Purpose of the law and
definition of Spanish historical
heritage

3 – protection of cultural heritage

2 - Competence of State services

4 – competences of the State in
heritage protection

3 - Competences of the Historical
Heritage Council and various
consultative institutions

Title I: Protection of cultural
property
Ch. 1: The Circulation of Cultural
Property.
Ch. 2: Restitution of Cultural
Property
S. 1: Cultural property in France
and unlawfully removed from the
territory of another Member State
of the European Union
1: Scope.
2: Administrative procedure
3: precautionary measures.
4: judicial proceedings.
S. 2: Cultural property in the
territory of another Member State
of the European Union and
unlawfully removed from French
territory
1: Scope.
2: procedure for the return of
cultural property.
3: conditions for the return of
property.
S. 3: Miscellaneous provisions.
Ch. 3: Loans and deposits.
[…]
Ch. 4: Penal provisions.
Ch. 5: National Scientific
Commission on Collections.

5 – cooperation with regions and
other territorial entities in cultural
heritage protection

General provisions

4 - Responsibilities of the State in
the event of an attack on the
Spanish historical heritage

6 – Enhancement of cultural
heritage

5 - Export of goods

7 – Functions related to
enhancement of cultural heritage

6 - Competencies of the
authorities of the State and of the
Autonomous Communities

8 – autonomous regions and
provinces

7 - Competences of municipalities

9 – cultural heritage of religious
interest

8 - Citizens' legal action for the
protection of a historic property

Part two: Cultural properties

Title I: Recognition of the
character of "property of
cultural interest"

I - Protection
Ch. 1 : Subject of protection
protection

9 – Regime
10 - Right of any person to
request recognition of cultural
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duties

11.Monument protection
authorities

15.Access to cultural monuments
12.State conservation office

11 Temporary protection
12 Duty of disclosure and
notification requirements

16.measures requiring approval
13.Local heritage conservators
17.measures requiring notification

13 Approval of changes,
notification of repairs

18. approval procedure

14.State Monument Advisory
Board

III – Archaeological and
paleontological monuments

15.Procedure for permission &
restitution

14 Restoration and preservation,
substitute performance

19.Arcaheological &
paleontological monuments

16.Right of access and
information

15 Free access to cultural
monuments

20.finds

17.Exemption from costs

Section Three - Finds

21.field research

VI – Expropriation

16 The term 'finds'

22.protected excavation sites

18. Admissibility of expropriation

17 Notification

23.restrictions of use

19.right of pre-emption

18 Preservation

24.delivery

20.expropriation measures

19 Scientific analysis

IV – concluding provisions

21.Burden of compensation
expenses

20 Treasure trove

25.expropriation
26.other measures requiring
compensation

VII - Financing

13a Approval procedure

21 Approval of investigations,
notification of works,
reimbursement of costs

22.Financial contributions

Ch. 6: Regional Funds for
Contemporary Art
Title II: Acquisition of cultural
property
Ch. 1: Acquisition of cultural
property of national treasure
character and subject to a refusal
of an export certificate.
Ch.2: Tax provisions
S. 1: Payment in payment.
S. 2: donation.
S. 3: Patronage.
S.4: Miscellaneous provisions.
Ch. 3: Preemption of works of art
Ch. 4: Cancellation of the
acquisition of a cultural object by
reason of its illicit origin
Title iii: legal deposit
Chapter 1: Objectives and scope
of legal deposit.
Ch. 2: Modalities and
organization of legal deposit.
Ch. 3: Penal provisions.
Title iv: cultural heritage
institutions
Ch. 1: center of national
monuments
Ch.r2: City of Architecture and
Heritage.
Ch.r 3: Heritage Foundation.

VIII – Administrative offences

28.state – church treaties

23.

29. repealed provisions

IX – General provisions and

IV - Special provisions for
churches and religious
communities
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property

11 – objects subjected to specific
provisions

11 - Precautionary measures
relating to property undergoing
recognition

12 – verification of cultural
interest
13 – cultural interest statement/
declaration

12 - Registration of cultural
property in a general register

14 – declaration procedure

Art. 13 -Transmission of cultural
property, control, openness to the
public

15 - Notification of declaration

Title II: Real property

16 – administrative appeal against
declaration

14 – Definition

17 - inventory
18 - Surveillance
19 - control
20 – prohibited interventions
21 - Interventions in need of
authorization

15 - Denomination of the various
types of cultural property
16 - Planning and construction
authorization for the property
17 - Relationship of the good with
its environment
18 - Impossibility of moving an
object of cultural interest

Book II: archives
[...]
Book III: libraries

22 Protected excavation areas

27.fines

10 – cultural properties

[...]
Book IV: museums
Title 1: general provisions.
Title ii: National museums
Title iii: High Council of
Museums of France.

22 – authorization procedure for
any building activity

19 - Authorization of work on this
property

23 – simplified building
procedure

20 - Plan for the protection of
cultural property to be drawn up
by municipalities

24 - Interventions on cultural
properties in public ownership

21 - Effects of the Plan for the
Protection of Cultural Interest

25 – Service conference

22 - Authorization of certain
construction operations,
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30.implementing provisions

concluding provisions

V - Organisation

31.effective date

24.Limitations of constitutional
rights

24 Monument protection
authorities

25.Issuance of certifications for
Tax purposes

25 State Conservation Office
25a Archival conservation

26.Ecclesiastical monuments
26 Monuments Advisory Board
27. changed regulation
(abolished)

27 Voluntary monument
conservationists

28. Effective date.
28 Recognised monument
conservation organisations
VI - Financial aid
29 Principles of funding
VII - Expropriation
30 Expropriation
31 Measures requiring
compensation
32 Right of first refusal
VIII - Administrative Offences
33
IX - Interim and final
provisions
34 Interim provision for protected
monuments and the Monument

Title iv: regime of museums in
france
Ch. 1: definition and missions.
Ch. 2: appellation "musée de
france"
S.1: conditions for the allocation
and withdrawal of the appellation
"musée de france".
S. 2: Penal provisions.
S. 3: general provisions related to
the appellation "musée de france"
1: Provisions relating to the
reception of the public.
2: Staff qualifications.
3: networks and conventions.
4: Scientific and technical control.
Title v: collections of museums of
france
Ch. 1: status of collections
S. 1: Acquisitions.
S. 2: Assignment and Ownership
of Collections
1: general provisions.
2: Public collections.
3: Private collections.
S.3: Loans and deposits.
Ch. 2: Conservation and
Restoration.

26 – Environmental impact
assessment

prohibition of advertising

27 – emergency situations

23 - Demolition of illegally built
constructions

28 – conservation and preventive
measures

24 - Ruined buildings –
demolition

Section 2 : conservation measures

25 - Suspension of demolition

29 - Conservation

Title III: Goods [...]

30 - conservation obligation

Title IV: Protection of movable
and immovable property

31 – voluntary interventions de
conservation
32 – imposed conservation
interventions
33 – implementation procedure
for imposed conservation
interventions

35 - Establishment of national
information plans on Spanish
historical heritage
36 - Protection of Property
Owned by Private Owners
37 - Powers of administration

34 – costs of imposed
conservation interventions

38 - Alienation of cultural
property, right of pre-emption

35 – ministerial financial aid

Art. 39 – Conservation

36 – disboursement of ministerial
financial aid

Title V: Archaeological
Heritage [...]

37 – loan interest subsidies

Title VI: Ethnographic heritage
[...]

Book v: archeology
Title I definition of the
archaeological heritage.
Title II: Preventive archeology
Ch. 1: definition.
Ch. 2: division of powers: state
and local authorities
S.1: Role of the State.
S. 2: Role of local and regional
authorities.
Ch. 3: Implementation of
preventive archeology operations.
Ch. 4: Financing of preventive
archeology.

38 – public access to cultural
properties

46 – Definition

39 – conservation interventions of
state –owned properties

47 - Distinction between movable
and immovable property [...]
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Book
35 Exemption from fees
36 Implementing provisions
37 Protecting cultural monuments
in the event of armed conflicts
and natural catastrophes

Title iii: programmed
archaeological excavations and
fortuitous discoveries
Ch. 1: Terrestrial and Underwater
Archeology
S. 1: authorization of excavations
by the state.
S. 2: execution of excavations by
the state.
S. 3: Fortuitous Discoveries.
Chapt 2: Maritime Cultural
Properties
Title iv: Miscellaneous provisions
Ch. 1: ownership of the
archaeological heritage.
S. 1: Archaeological real estate
S. 2: Movable archaeological
objects
1: ownership
2: movable archaeological
artefact and the alienation of
movable property
S. 3: Transfer and right of claim
Ch. 2: Using Metal Detectors.
Ch. 3: Tax provisions.
Ch. 4: Penal provisions
S. 1: provisions relating to
terrestrial and underwater
archeology.
S. 2: Provisions relating to
maritime cultural property
S.3: Common provisions.
Ch.5: scientific bodies
S. 1: The National Council for
Archaeological Research
S. 2: the territorial commissions
of archaeological research
Ch. 6: Rules for the Conservation,
Selection and Study of the
Archaeological Heritage
Book vi: historical monuments,
remarkable heritage sites and

40 - conservation interventions on
properties owned by territorial
entities
[...]
Section 3 : other forms of
protection
45 – indirect protection measures
46 - Procedure for indirect
protection
47 – notification of the indirect
protection measures and
administrative repeal
[...]
49 – advertisement placards
50 – dismantling and separation
of cultural properties

Title VII: Documentary and
bibliographical heritage [...]
Title VIII: Development
measures
67 - State aid
68 - 1% devoted to the
conservation and enrichment of
the Spanish historical heritage
69 - Tax exemptions
70 - Tax Deductions [...]
74 - Council for the Evaluation of
Spanish Historic Heritage
Properties
Title IX: Administrative
Offenses and Sanctions
[...]

[...]
52 - Exercise of trade in areas of
cultural value and traditional
historic premises
Chapter 4: Circulation within the
national framework
Section 1: Disposal and Other
Transmission
53 - Cultural property
54 - Inalienable Property
55 - Alienability of immovable
property belonging to the cultural
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architectural quality

domain, authorization [...]

Title 1: general provisions
Ch. I: Institutions
Ch. II: Provisions Concerning
World Heritage Properties
Ch.iii: Miscellaneous provisions
Title ii: historical monuments
Ch. 1: buildings
S. 1: classification of buildings.
S. 2: Registration of buildings.
S. 3: Provisions Common to
Classified Buildings and
Registered Properties.
S. 4: Approaches
S. 5: Miscellaneous Provisions.
1: definition, list and delimitation
2: Ownership
3: right of pre-emption
4: Management of national
domains
S. 6: National Domains
1: definition, list and delimitation
2: protection for historic
monuments
3: right of pre-emption
4: management of the parts of
national domains belonging to the
State
5: Management and use of the
trademark and the right to the
image of national domains
Ch. 2: Movable objects
S. 1: classification of movable
objects.
S. 2: registration of movable
objects.
S. 3: Common provisions for
classified and registered objects.
Ch. 3: Tax provisions.
Title iii: Remarkable heritage
sites
Ch. I: Classification for
Remarkable Heritage Sites

Section 2: Pre-emption
58 - Exchange
59 - Disclosure of transfers of
ownership
60 - Acquisition by pre-emption
[...]
Chapter 5: International
Circulation
[...]
Chapter 6: Inventions and
Discoveries
[...]
Title II: Enjoyment and
valorisation
Chapter 1: Enjoyment of Cultural
Property
Section 1: General Principles
101 - Institutes and places of
culture
102 - Enjoyment of public
institutes and places of culture
103 - Access to Institutes and
Places of Culture
104 - Enjoyment of private
cultural property
105 - Right of use and enjoyment
of the public
106 - Individual use of cultural
property [...]
Chapter 2: Principles of valuing
cultural property
111 - Valuation business
112 - Valorization of public
cultural property
113 - Promotion of private
cultural property
114 - Valuation quality standards
115 - Management arrangements
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Ch. II: Work regime
Ch. III: Tax provisions
Title iv: penal provisions and
administrative penalties
Ch.r 1: Penal provisions
Ch. 2: Administrative sanctions
Title V: Architectural quality
Book vii: provisions relating to
overseas territories

Regulatory section
[…]

116 - Protection of Assigned or
Granted Property
117 - Services to the public
118 - Promotion of study and
research activities
119 - Dissemination of
knowledge on cultural heritage
120 - Sponsorship of cultural
property
Art. 121 - Agreements with
banking foundations [...]
Title III: Transitional and Final
Standards
[...]
Part Three: Landscape
[...]
Part Four: Sanctions
[...]
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It can be observed that all laws presented above, even the lightest, like those issued by the three
German Regional States (Lander), contain detailed provisions to regulate the key procedures
through which the law is implemented.
Below the specificities of the legislation synthesised in the table above are briefly discussed, on the
ground of a comparative study carried out by the French Senate in 2014 (Étude de législation
comparée n. 247 - septembre 2014 - Les lois relatives à la protection des monuments historiques)
and integrated with specific observations on issues relevant to the Azerbaijani case and on new acts
or norms issued since 2014.
In all examples, the laws provide for and regulate the State authorities’ right of access to, and
information about, the protected monuments for protection purposes. Except for urgency situations,
the owners should be given prior notice of the visits.
The most complex and lengthiest ones are the French and Italian codes, as they reform and
consolidate previous laws into one single Act. The French “Code du Patrimoine” (Heritage Code) is
particularly interesting in that it includes also a regulatory section which contains all regulations
specifying the provisions of law of all acts that have been consolidated in the Legislation section.
All legal texts presented in the above comparative table include provisions regulating: the
conservation obligations that fall on the owner/ possessor or user of protected cultural object and
the substantial role of responsible authorities in case of non–compliance; authorisation / approval
procedures for works on protected objects; transfer of ownership within the national territory.
These obligations are regulated in detail, thereby providing a solid ground for their application.
Another important aspect which is carefully regulated is the right of information and access to and
participation in the administrative procedures which are granted to the owners of the objects of any
procedure. In some instances, this is regulated through other more general acts, such as in Italy,
where a specific law on administrative procedure has been passed in 1990 and has been
subsequently amended several times.
Below only the key and general provisions for heritage protection stemming from the laws are
presented, whilst specific provisions for activities and procedures that appear particularly relevant
to the Azerbaijani case are presented in more detail in section 5.1.6.

5.1.4.1 Germany
Under Article 30 of the German Contitution (Grundgesetz - GG), any competence which is not
expressly conferred to the Federation by this text is the responsibility of the Regional States
(Länder). This is the case for heritage protection policy.
Two systems of protection exist:
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-

non-automatic protection, whereby the protection of an asset presupposes a declaration by
the competent authority;
general legal protection, under which any monument that meets the legal definition of
"cultural property" is automatically protected as such.

The laws relating to the protection of the cultural heritage, which define the regime adopted, are
adopted by each Regional State.
The competent authorities involved in heritage protection are:
-

-

-

"lower authorities" (Untere Denkmalbehörden) (municipalities or territorial divisions
comprising several municipalities) responsible for the enforcement of the heritage protection
law;
"intermediate authorities", whose name varies according to the Länder (Obere
Denkmalbehörden, Höhere Denkmalschutzbehörden) such as the presidents of the territorial
administrative divisions (Regierungsbezirk);
"higher authorities" (Oberste Denkmalbehörden), namely the ministers responsible for
heritage protection.

Aspects related to the circulation of cultural goods and of landscape protection are regulated at the
federal level. The matter has been the object of a recent thorough reform, which will be discussed in
detail in section 5.1.6 under the appropriate item.
Under the word ‘monuments’ the German laws mean in general both movable and immovable
objects and zones.
Key provisions that are regulated in detail include the obligation of the owner or user to conserve
the cultural property in their ownership/ possession. In the German regional state legislation,
particular attention is paid to achieving a balance between owner’s heritage conservation obligation
and the burden that derives from this obligation and therefore in some cases, criteria have been set
out, based on sensibleness and taking into consideration the utility value or the revenue that could
be expected to be achieved by implementing conservation measures / requirements. It is the
incumbent on the owner/ possessor to demonstrate that requested /imposed conservation measures
are unreasonable.
The website of the Federal Government Commissioner for Culture and the Media
http://www.kulturgutschutz-deutschland.de/ provides useful information on the legal framework of
the Federal Government and of the Germany’s sixteen states (laender).
At the federal level, the legal framework regulates the removal from the German territory of cultural
properties, the way in which the obligation from international conventions are implemented in
Germany, rules on archives and on disentailing estate with cultural significance.
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Fee tail, or entail, was an institution of private inheritance law used mainly by the aristocracy in the
17th and 18th centuries. Fee tail was intended to keep family property within the family, as it could
not be sold or mortgaged; it helped preserve the family’s economic resources and social standing
over multiple generations. The entailed estate could be used by certain family members in a
determined order of succession during their lifetimes, but it remained the property of the family.
Fee tails began to lose importance in the 19th century. The Reich Act of 6 of July 1938 on the
dissolution of fee tails and other entailed property did away with the remaining entails and
converted them into freely disposable private property.
The law abolishing fee tails did, however, authorize the higher regional courts in particular cases to
take measures to protect objects and collections of special artistic, scientific, historical or local
historical value. These decisions may also provide for removing objects from their original location.
The relevant legislation remained valid even after the founding of the Federal Republic, although
the Act of 28 December 1950 on amending provisions of fee tail and foundation law gave the states
the power to change, suspend or add to the provisions of the 1938 Act. Since then, the states have
had differing rules for approving measures affecting protected cultural objects. Nonetheless, there
are no longer any entailed family estates in Germany. For this reason, the Act to repeal law on
disentailing estates was passed on 23 November 2007. But the Act does not affect rights or legal
relationships that arose under the earlier law, and orders issued by the fee tail courts or their legal
successors concerning former entailed property remain valid.

The regional states have legislative and implementation mandates for heritage protection and are
responsible for the general protection of cultural objects, which is governed by their cultural
heritage laws.
The cultural heritage laws generally cover items of a certain significance which it is in the general
interest to preserve. This is always true in the case of artistic, scientific, historical or local historical
significance. In some states, the public interest in preservation may also be based on an item’s
significance in terms of folklore, urban development, technology, religion or the like.
The cultural heritage laws may be applied to protect movable objects as individual monuments or as
accessories, furnishings or inventory of a monument, usually an architectural monument.
However, some states place restrictions on individual movable objects:
•
•
•
•

in Berlin, the law applies only to movable archaeological finds.
in Brandenburg and Saarland, the law applies to archival materials only if they are not
subject to other legal provisions.
in Bremen, movable monuments of culture must be of special historical significance for
Bremen.
in Mecklenburg-Western Pomerania, North Rhine-Westphalia and Schleswig-Holstein, the
law does not cover archival materials.
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•

in Lower Saxony, movable monuments must be made or processed by humans or provide
information about human life in earlier times.

As accessories, furnishings or inventory of a monument, however, movable objects with heritage
value are always covered by the law.
As a rule, monuments are listed in a monuments’ and historic buildings’ register. However, listing
is not always a prerequisite for protection; in most states, objects may be protected even if they are
not listed, as long as they meet the legal definition of a monument. This applies to individual
movable monuments only in Berlin, Baden-Württemberg, Saxony and Saxony-Anhalt. In all other
states, such objects are protected only if they are listed in a monuments’ register. In some states,
their protection depends on meeting certain conditions in addition to the general definition of a
monument:
•

•
•
•
•
•

In Baden-Württemberg, movable monuments of culture may be registered as important
cultural monuments only if the owner applies for registration, if the item has more than
regional significance, is especially related to culture in the state, constitutes cultural property
of national significance or archives of national, state or local historical significance, or if the
item is to be protected as a result of international recommendations.
In Bavaria, an item may be registered only at the request of an authorized person or in
especially important cases.
In Hesse and Thuringia, the item must be a visual art object with historical ties to a specific
location, and it must be in the public interest for the item to remain in that location.
In Mecklenburg-Western Pomerania, Lower Saxony and North Rhine-Westphalia, the object
must be of special or outstanding significance.
In Rhineland-Palatinate, an item may be registered only at the request of the owner or in
case of special significance.
In Saarland, the object must be especially related to culture in the state, must be cultural
property of national significance, an archive of national, state or local historical significance
or essential parts thereof, or to be protected as a result of international recommendations.

As accessories, furnishings or inventory of a monument, however, movable objects with heritage
value are usually covered by the protection of the main monument without having to be listed
separately in a register of monuments. Only in Hesse and Thuringia do accessories of architectural
monuments have to be listed separately in the register.
Movable monuments owned by the state or a comparable entity may be subject to special
regulations. For example, such objects are not registered in Hesse, Rhineland-Palatinate, Saarland
and Thuringia and are not subject to any permit requirements. In Brandenburg, MecklenburgVorpommern and North Rhine-Westphalia, by contrast, they are not registered in a monuments’
register but the provisions of cultural heritage law still apply.
Most of the cultural heritage laws require permits in order to move monuments from their original
location or place of storage, as well as to destroy, damage, remove or otherwise alter them.
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Permits are generally required to remove monuments in Bavaria, Berlin, Brandenburg, Bremen,
Hesse, Mecklenburg-Western Pomerania, Rhineland-Palatinate, Saarland, Saxony-Anhalt and
Thuringia.
In the other six states, permits are required for removal only in certain cases:
•

•
•
•

In Baden-Württemberg, permits are required only for removing cultural monuments when
their surroundings are of essential significance for the heritage value. Movable cultural
monuments must also be generally visible or accessible. A permit is also required to remove
individual items from a larger entity or collection, if the cultural monument is of special
significance and it was not specified at the time of registration that individual items may be
removed in the context of orderly administration. Further, important cultural monuments are
subject to permit requirements if their registration was accompanied by a ban on removal for
reasons of heritage protection.
In Hamburg, a permit is required only to move the item outside the territory covered by the
law, not to move it within the city-state.
In Saxony, a permit is required to remove a cultural monument only if its surroundings are
significant for the monument’s existence or appearance.
In Schleswig-Holstein, a permit is required only to move a registered cultural monument of
local historical or landscape significance to another location.

Lower Saxony and North Rhine-Westphalia do not require permits for removal of movable
monuments, although they require notification of removal, as does Hamburg.
Regardless of the various provisions concerning the removal of monuments, movable objects
deemed to be accessories, furnishings or inventory of a monument are always protected against
separation from the main entity and thus against removal from their immediate context.
Searching for and excavating archaeological monuments always requires a permit.
Most states require notification when a monument is sold: Bremen, Hamburg, MecklenburgWestern Pomerania, North Rhine-Westphalia, Saarland, Saxony and Schleswig-Holstein. BadenWürttemberg also requires notification, though only for cultural monuments of special significance.
Rhineland-Palatinate and Saxony-Anhalt require notification of the intent to sell, whereas Hesse,
Lower Saxony and Thuringia require notification only for the sale of movable monuments.
In certain cases, the Free State of Bavaria has a right of first refusal in the sale of furnishings with
heritage value and of registered movable monuments, as do municipalities in Thuringia in the sale
of land on which cultural monuments are located (which may also include protected accessories).
In some cases, movable monuments owned by the state or a comparable entity are subject to special
regulations. For example, Baden-Württemberg and Saxony have no permit requirements for such
monuments. In Lower Saxony, measures affecting federally or state-owned monuments do not
require permits.
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Almost all cultural heritage laws contain regulations defining procedures for the issuing of permits;
these regulations may be accompanied by administrative regulations for enforcing the law. Because
these permit procedures may differ greatly from state to state, and even within a single state
depending on ownership and possession, in specific cases it is necessary to ask the competent
conservation agency.
Examples of provisions from individual German Regional States are provided below.
In North Rhine – Westphalia the monuments are inscribed on a list in distinct categories:
"constructions of monumental character" and "movable monuments". This list is managed by the
"lower authority" for the protection of monuments (Untere Denkmalbehörde). The registration is
carried out in consultation with the landscape association of North Rhine-Westphalia
(Landschaftsverband) ex officio or at the request of the owner or the association. A response is
required for registration. When the property no longer meets the registration requirements, it is
deleted from the list (Article 3). The inscription of a monument may be provisional (vorläufig) by
decision of the "lower authority" for the protection of monuments, if this monument is to be
registered. If no procedure for inscription on the list of protected monuments is initiated within six
months of the temporary registration, the latter lapses (Article 4). The owner and any other person
authorized to use a monument have an obligation to maintain, repair, treat and protect the
monument properly. Otherwise, the "lower authority" for the protection of monuments may, after
hearing them, issue an injunction (Article 7). "Monument-like constructions" and "monuments in
the soil" must be used in order to ensure their long-term preservation. When it fears damage, the
"lower authority" for the protection of monuments may oblige the owner or any other person
authorized to use this construction or the "monument that is in the ground" more appropriately
(Article 8)- the measure is required by a preponderant public interest (Article 9). In the event of a
sale, the seller and the purchaser must, within one month, notify the "lower authority" responsible
for the protection of monuments (Article 10) immediately and promptly. Municipalities and districts
guarantee the preservation of "monuments that are found in the soil" by local planning and
landscape planning. The competence in the protection of cultural heritage are organised as follows:
the authorities responsible for the protection of monuments (Denkmalbehörden). These are the
"lower authorities" (Untere Denkmalbehörden), the "intermediate authorities" (Obere
Denkmalbehörden), to which the president (Regierungspräsident) of the urban community belongs
and the "higher authorities" (Oberste Denkmalbehörden), namely the Minister responsible for
heritage protection (Article 20). Unless otherwise provided by law, the "lower authorities" in whose
territory the monument is located shall be competent for the execution of the law. However, if the
Federal State or the Land, as the owner or user of a monument, is concerned, the President
(Regierungspräsident) and not the "lower authority" is competent, and the Council of Monuments of
the Land (Landesdenkmalrat), which is responsible for representing the interests of heritage
conservation to the "highest authorities" (Article 23). A commission (Ausschuss) of representatives
is appointed to each "lower authority", which oversees the missions devolved under the law. The
conservation of monuments is the exclusive responsibility of the municipalities and associations of
municipalities. Landscape associations (Landschaftverbände) advise and support municipalities and
districts in this area. They carry out certain tasks such as the conservation and restoration of
monuments and the monitoring of such measures or technical advice and advise on all matters
concerning the protection and conservation of heritage (Article 22).
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The "lower authority" responsible for the protection of monuments, in consultation with the
Landscape Association, may appoint an attorney for the conservation of the voluntary heritage
(ehrenamtliche Beauftragte für Denkmalpflege) appointed for a renewable period of 5 years.
In particular, this agent is responsible for providing information, information and information to the
commission of representatives, the "lower authority" and the landscape association; reflecting at
local level on projects, planning, processes and media coverage relevant to the conservation of
monuments and maintaining relations with institutions and persons with knowledge of the subject
or with those with whom it may be beneficial (Article 24). The municipalities must draw up and
update a "monument conservation plan" (Denkmalpflegeplan) specifying the objectives and
requirements for the protection and conservation of monuments and the descriptions and indications
which are given for information in the urban development plan. This plan contains: the survey and
analysis of historical parts of the municipality; the description of "monumental buildings",
monument areas, areas of protection, excavations and, for information purposes, preserved
buildings; and a planning and action project (Article 25). The owners and the persons authorized to
use the monuments must provide the authorities for the protection of monuments and the regional
associations with the necessary information for the implementation of this law. Monument
conservation authorities and services shall be permitted to enter uncontaminated land and, upon
prior notification, into enclosed grounds, buildings and dwellings for verification, inspection and
inspection purposes in the Necessary for the enforcement of the law. Without the consent of the
owners or other persons authorized to use the monuments, the inspection of dwellings is only
possible in the event of imminent danger or under a warrant (Article 28).
In Bavaria, the scope of protection covers "monumental buildings" (Baudenkmäler), "monuments
which are found in the ground" (Bodendenkmäler) and registered monuments (die eingetragenen
beweglichen Denkmäler) (Article 3). Monuments and monuments found in the ground must be
included in a register for information purposes. Registration is automatically carried out by the
Land services for the conservation of monuments in coordination with the municipality, the holder
of a right and the competent curator of the heritage may suggest it (Article 2). Under Article 4,
owners of 'monumental buildings' and those who dispose of them (die sonst dinglich
Verfügungsberechtigten) must maintain, repair, treat and protect the monument in an appropriate
manner. The "direct holder" (der unmittelbare Besitzer) is subject to the same obligations relating to
the conservation of the property. Conservation measures may be imposed in whole or in part by
decision requiring the approval of the President of the Monument Protection Authority.
"Monument-type buildings" should, as far as possible, be used in accordance with their original
purpose. Where several uses are possible, the one with the least damage to the monument and its
accessories must be chosen (Article 5). The State, municipalities and public authorities must
support their owners and holders. The latter may be obliged to set up a certain mode of use.
In matters pertaining the protection of cultural heritage responsibilities are charged upon: the
authorities (Denkmalschutzbehörden), which may be "lower authorities" (Untere
Denkmalschutzbehörden), "intermediate authorities" (Höhere Denkmalschutzbehörden) and "higher
authorities" (Oberste Denkmalschutzbehörden). The first are the "Kreisverwaltungsbehörden",
equivalent of the cantons, the second the local executive of the administrative divisions comprising
several "Kreisverwaltungsbehörden" (Regierungsbezirk), and the last the Land ministry responsible
for heritage protection law (Article 11). In the absence of other provisions, the "lower authorities"
26

are competent for the execution of the law. The Landesamt für Denkmalpflege (Landesamt für
Denkmalpflege) (Article 12), in particular is responsible for drawing up and monitoring the
inventory and list of monuments (Denkmalliste), conservation and restoration of monuments in so
far as these powers are not exercised by other State bodies competent in this field; the heritage
curators (Heimatpfleger), advises and supports the protection authorities and the Land Office
(Article 13); and the Council of Monuments of the Land (Landesdenkmalrat) advises and
collaborates with the Government on important issues of heritage protection (Article 14).
It is evident from this summary that in Germany a strong role is given to local administration in the
implementation of the law on protection of immovable cultural properties. This is the result of a
process of capacity building of technical and administrative staff of the local authorities as well as
of close cooperation among the different structures of the administration for heritage protection. A
key role is played by the Heimatpfleger who is called to advise the authorities responsible for the
implementation of the legal provisions for heritage protection, particularly lower authorities.

5.1.4.2 France
In France, the regime applicable to historic monuments derives from Title II of Book VI of the
Heritage Code, which distinguishes, with respect to immovable objects, the provisions:
- on listing, on the one hand, and on registration, on the other;
- common to classified buildings and listed buildings;
- and those relating to buildings backing up classified buildings and those situated within the
visibility of classified or registered buildings;
- and, finally, under the protected areas regime, the protected areas, on the one hand, and the
architectural and heritage enhancement areas (AVAP), on the other hand.
The regime applicable to buildings classified as historic monuments results from Articles L. 621-1
to L. 621-22 of the Heritage Code. Buildings whose conservation presents a public interest,
including the isolation, clearing, reclamation or enhancement of a classified building, from a
historical or artistic point of view, are likely to be classified as monuments All or part of it by the
administrative authority. Buildings belonging to the State or to one of its public establishments are
classified by decision of the administrative authority. The buildings belonging to local authorities or
their public establishments are classified by decision of the administrative authority, subject to the
consent of the owner and, in the event of disagreement, by decree of the Council of State, taken
after Opinion of the National Commission of Historic Monuments (ex officio classification).
Finally, buildings belonging to any other person are classified by decision of the administrative
authority, subject to the consent of the owner and, in the absence thereof, by a decree of the Council
of State after consultation with the National Commission for Historic Monuments, which
determines the conditions of classification and in particular the easements and obligations arising
therefrom (automatic classification). Ex officio classification may give entitlement to compensation
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for the benefit of the owner if it results from the easements and obligations arising therefrom an
alteration in the condition or use of the premises which determines direct, material and certain
damage. Where the preservation of an immovable is threatened, the administrative authority may
notify the owner, by decision without preliminary formality, of a classification procedure for
historic monuments. From the date of notification, all effects of classification shall automatically
apply to the immovable concerned. They shall cease to apply if the decision on classification does
not take place within twelve months of such notification. The total or partial decommissioning of a
classified building is pronounced by decree of the Council of State. Buildings classified as historic
monuments may not be destroyed or moved, even in part, or be the object of restoration, repair or
modification without the authorization of the administrative authority. A decree by Council of State
specifies the categories of professionals to whom the owner or assignor of a building classified as a
historic monument is required to entrust project management.

5.1.4.3 Italy
Compare pp 67-122 of the Supporting document for elaboration of a roadmap for full
implementation of a new culture sector governance model and administrative reform plan, drawn
up as output of the Activity 1.5: Supporting in elaboration of a roadmap for full implementation of a
new culture sector governance model and of an Administrative Reform Plan with 'milestones' and
timetable within the Component 1 - Cultural Sector Policy and Governance Reform of this
Twinning project.

5.1.4.4 Spain
The object of the law is the protection, increase and transmission to future generations of the
Spanish historical heritage, which includes buildings and movable property of artistic, historical,
paleontological, archaeological, ethnographic, scientific or technical interest. Archaeological sites
and sites, natural sites, gardens and parks of artistic, historical or anthropological value (Article 1).
The most important assets of Spanish historical heritage must be inventoried or declared of cultural
interest in accordance with the law (Article 1). In accordance with Articles 44, 46, 149.1.1 and
149.2 of the Spanish Constitution, it is the responsibility of the State administration to ensure the
conservation of this heritage, to promote its access to all citizens and to the necessary measures to
facilitate collaboration with other public authorities (Article 2). The Historical Heritage Council
(Consejo del Patrimonio histórico) consists of one representative from each Autonomous
Community and the Director General of State Administration, President. It ensures the
communication and exchange of data relating to this historical heritage. In particular, the advisory
bodies of State administration, which are called upon to issue an opinion on the recognition of the
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status of "cultural property", the Commission for the Recognition, Evaluation and Export of
Historic Heritage Spanish Academies, Spanish Universities, the Higher Council for Scientific
Research and institutions recognized by the Autonomous Communities. In the event of a threat to
the loss or destruction of all or part of the Spanish historical heritage, the State administration may
request the competent authorities of the Autonomous Community to take provisional measures and,
in the absence of intervention, adopt appropriate measures (Article 4). Autonomies and
municipalities apply, as far as they are concerned, the provisions of the law relating to historic
heritage (Articles 6 and 7). Finally, any person who finds a risk of destruction or deterioration of
property belonging to the Spanish historical heritage must, as soon as possible, inform the
competent authority which, after verification, applies the provisions of the law. It is a "public
action" 3 (pública), the one that any person brings before the administrative organs and the court’s
ruling in litigation in order to obtain the application of the law on the defence of Spanish historical
heritage (article 8). The quality of "cultural interest" is recognized either by law or by royal decree.
The request for recognition as a good of cultural interest is formulated by the Autonomous
Community or by the State Administration on the basis of a report drawn up by one of the
consultative institutions cited above. In the case of buildings, a procedure for informing the public
is opened, whilst the municipality concerned is given the opportunity to submit its observations.
The procedure shall take place within 20 months of the request (Article 9). The effect of filing the
application is to make the protection provided for by the law applicable to the property concerned
(Article 11). Any person may propose to the competent body to file a request for recognition of the
quality of "cultural interest" (Article 10). Property declared to be of cultural interest is entered in a
general register maintained by the State administration (Article 12). Owners of goods declared to be
of cultural interest are required to allow and facilitate their inspection by the competent authorities
and their study by the researchers, subject to a reasoned request (Article 13). Owners of declared
property of cultural interest are required to allow and facilitate their visit free of charge, under
conditions set by decree, at least four days per month at previously reported times (Article 13). The
filing of an application for recognition as a property of cultural interest has the effect of suspending
the division, construction and demolition authorizations issued by the municipality (Article 16).
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5.1.5 Excerpted provisions from EU Member states legislation
Whilst the principles on the obligations for preservation of protected monuments are included in the
Azerbaijani Law on Protection, these are not developed into specific provisions that explain how
this obligation is implemented and which are the legal instruments available to the State authority to
ensure that non- compliance can be dealt with and that the cultural heritage at risk due to lack of
maintenance or proper conservation or use can be actively protected and safeguarded. EU member
States generally have developed rather specific and detailed provisions to guarantee that the
competent authorities are given means to implement the legislation.
Below are quoted excerpts of the relevant articles on this matter from the above-cited legal acts that
can form textual references for the necessary revisions and detailing of the Azerbaijani Law on
Protection with regard to the obligations of conservation.
5.1.5.1 Obligation for preservation of protected monuments
a -Germany
Act on the protection and care of monuments in the Federal State of Rhineland-Palatinate (Monument Protection
Act, DSchG)
Article 2 - The obligation to maintain and conserve
(1) Owners, occupants and other parties disposing over cultural monuments have an obligation to make every reasonable
effort to maintain and conserve them. Other provisions of this Act shall remain unaffected.
(2) What may be deemed a reasonable effort shall be determined with due consideration of the monument's situationspecific character within the context of the social restrictions on property ownership and its private use. In particular, it is
deemed unreasonable for the costs of preservation to constitute an economic burden if this outlay is not offset in the long
term by revenue or by the utility value of the cultural monument. In such a scenario the maintenance requirement may be
limited to leaving the cultural monument in an unaltered condition, provided that and as along as the special character and
significance of the cultural monument demands this, also taking account of the interests of the parties under obligation as
per paragraph 1. It shall be incumbent on the parties under obligation as per paragraph 1 to demonstrate that a preservation
requirement is unreasonable. Said parties may not invoke the burden of rising maintenance costs prompted by the fact that
conservation measures were not taken, contrary to the provisions of this Act or any other public law.
(3) When implementing or planning measures […]
(4) Construction work, technical or economic measures that could pose a threat to or compromise the continued existence,
appearance or scientific value of cultural monuments must be limited to bare minimum required. Paragraph 1 sentence 2
shall apply accordingly.
[…]
Article 14 - Restoration and preservation, substitute performance
(1) If enjoined by the lower monument protecting authority, anyone causing damage to a protected cultural monument shall
initiate corresponding remedial measures and restore the object to its original state. The same shall apply if a measure
pursuant to Article 13 paragraph 1 or paragraph 4 sentence 1 is or has been executed without mandatory approval or
notification or deviates from the description set out in the notification.
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(2) If enjoined by the lower monument protecting authority, owners and other entitled parties who jeopardise the
preservation of a protected cultural monument by not taking reasonable measures to remedy existing damage or prevent
damage or defects from arising, shall implement the necessary conservation measures. […]
(3) The lower monument protecting authority may set an appropriate deadline for the implementation of measures pursuant
to paragraphs 1 and 2. Should an order issued pursuant to paragraph 1 or 2 not be heeded or in the case of sentence 1 not be
heeded before the stipulated deadline, the lower monument protecting authority may, in accordance with the provisions of
the Administrative Enforcement Act of Rhineland-Palatinate (LVwVG), arrange to have the necessary measures
implemented by a third party or execute them itself. In the event of imminent danger, the lower monument protecting
authority may take immediate action. The same shall apply if the owner or other entitled parties cannot be identified in
time.
(4) Enjoinders pursuant to paragraphs 1 and 2 sentence 1 and decisions on implementation pursuant to paragraph 3
sentence 2 shall be decided by the lower monument protecting authority in consultation with the state conservation office.
Article 13 a paragraph 3 sentences 4 and 5 shall apply accordingly. In the scenario set out in paragraph 3 sentence 3, the
state conservation office shall be notified immediately.

Bavarian Law for the Protection and Preservation of Monuments
(Monument Protection Law)
Article 4 Preservation of Built Monuments
(1) The owners and those otherwise having legal responsibility for the disposition of real property must maintain, repair
and appropriately treat their built monuments and protect them from danger. If the owner or another party having legal
responsibility for real property disposition is not the direct occupant, then the provisions of Sentence 1 are also valid for the
direct occupant, insofar as he has the possibility to act accordingly.
(2) the persons named in paragraph 1 can be obligated to carry out certain conservation measures, in whole or in part,
insofar this can be reasonably demanded, fiving due consideration to their other responsibilities and obligations. Insofar
they cannot carry out these measures themselves, they can be obligated to allow measures to be carried out by others. The
previous consent of the Highest Monument Protection Authority is necessary for decisions which are binding on the federal
government or state governments.
(3) if the conditions of a built monuments requires measures for maintenance, repair or protection and and enforceable
ruling according to Paragraph 2 does not exist, the responsible Monument Protection Authority can carry out the measures
or allow them to be carried out. The parties having legal responsibility for the real property can be obligated to allow the
measures to be carried out. The costs of the measures must be borne by the persons named in Paragraph 1, insofar as they
were or could have been obligated to carry out the measures according to Paragraph 2; in other cases, costs are borne by the
Compensation Fund (Article21, Paragraph 2).
[…]

Act on the Protection of Cultural Monuments (Monument Protection Act) of the Land of Hesse
Sec. 11 Maintenance Duty
(1) Owners, possessors and other persons responsible for the maintenance of cultural monuments are required to maintain
them and treat them with reasonable care.
(2) The Land of Hesse, the communities and associations of local governments shall contribute funding within their means
for the maintenance of cultural monuments.
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Sec. 12 Enforcement of Maintenance Duty
(1) If owners, possessors or other responsible persons do not fulfil their responsibilities under Sec. 11 and if a cultural
monument is endangered thereby, the monument protection authorities may obligate such persons to carry out the
necessary maintenance measures.
(2) If the condition of the cultural monument requires measures to conserve, restore or protect it, the omission of which
would endanger the monument, the monument protection authorities may themselves carry out the measures necessary to
avert the immediate danger to the existence of the cultural monument. Owners and possessors are required to tolerate such
measures. Owners, possessors and other responsible persons may be held liable for reasonable costs incurred.

b - France

Heritage Code (Code du Patrimoine, 2004)
Legal Part
Obligation to maintain and preserve protected cultural heritage
Art. L 621- 11 The administrative authority may, at the expense of the State, with the possible assistance of the persons
concerned, have the repairs or maintenance carried out, which are considered indispensable for the conservation of
monuments classified under Monuments not belonging to the State.

Art. L 621- 12 Notwithstanding the provisions of Article L. 621-11, where the preservation of an immovable classified as
historic monuments is seriously impaired by the non-performance of repair or maintenance work, the administrative
authority may, Of the National Committee for Heritage and Architecture, to give notice to the owner to have such works
carried out, indicating the time within which they are to be undertaken and the share of the expense to be borne by the
State, Shall not be less than 50%. The formal notice will specify the methods of payment by the State.
The notice shall be notified to the owner. If the latter disputes its validity, the Administrative Court shall decide the dispute
and may, if necessary, after an appraisal, order the execution of all or part of the work prescribed by the administration.
The appeal to the Administrative Court is suspensive.

Regulatory Part
R. 621-45 For the purposes of Article L. 621-11, the competent administrative authority is the Regional Prefect.
R. 621 - 46 Pursuant to Article L. 621-12, where the preservation of a building classified as historic monuments is seriously
compromised by the non-performance of repair or maintenance work, the Minister responsible for The culture makes a
report establishing the necessity of the work to be carried out, describing and estimating this work and collects the opinion
of the National Commission of the heritage and the architecture. The order of formal notice gives the owner a period of
fifteen days to choose the prime contractor responsible for carrying out the work. Failing this, the Minister in charge of
culture shall appoint him. The decree sets the time limits within which, from the date of approval of the project, the work
will have to be undertaken and carried out.
R. 621 - 47 Where the Minister of Culture decides, in accordance with the provisions of Article L. 621-13, to have the
works executed ex officio, he shall notify his decision to the owner. The owner of a classified immovable shall have a
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period of one month from the notification provided for in the preceding paragraph to request the Prefect to initiate the
expropriation procedure provided for in Article L. 621-13. The application shall indicate the price proposed for the transfer
of its immovable. The Prefect shall examine the application under the conditions provided for in Article R. 10 of the Code
of the domain of the State and shall rule within a maximum period of six months from its receipt. On the expiry of that
period, the absence of a reply shall constitute a decision to reject.
R. 621 -48 In the case of transfer of a classified building in which works have been executed ex officio, the regional prefect
shall inform the owner whether the State accepts the substitution of the purchaser for his obligations Debtor of the State in
respect of the execution of that work. Where the landlord wishes to exonerate himself from his debt by abandoning his
immovable to the State under the provisions of the second paragraph of Article L. 621-14, he shall send the Regional
Prefect a declaration of abandonment by Which it undertakes to sign the administrative act authenticating this declaration.
The State purges the mortgages and the privileges regularly inscribed on the abandoned building, within the limit of the
market value of this building.

c - Italy

Code of Cultural Property and Landscape (Codice dei beni culturali e del paesaggio,
2004)
Article 30 Conservative Obligations
1. The State, the regions, other territorial public entities and any other public body and body shall be obliged to ensure the
safety and preservation of the cultural assets of their membership.
2. The subjects referred to in paragraph 1 and non-profit-making private legal persons, including legally recognized
ecclesiastical bodies, shall prescribe the cultural heritage of their membership, with the exception of current archives, at
their place of destination in the manner indicated by the superintendent.
3. Private owners, holders or holders of cultural goods are required to ensure their preservation.
4. The subjects referred to in paragraph 1 shall be obliged to keep their archives in their organization and to order them.
The same subjects also have an obligation to inventory their historical archives, consisting of business documents that have
been exhausted for over forty years and set up in separate sections. The owners, holders or holders of any private archives
for which the declaration referred to in Article 13 has been made shall be subject to the same obligations of storage and
inventory. Copies of the inventories and their updates shall be sent to the superintendent, as well as To the Ministry of the
Interior for the investigations referred to in Article 125.

Article 31 Voluntary conservation measures
1. Restitution and other conservation measures on cultural property at the initiative of the owner, holder or holder of any
title shall be authorized in accordance with Article 21.
2. Upon authorization, the superintendent shall, at the request of the person concerned, declare the eligibility of the State
aid contributions provided for in Articles 35 and 37 and certify, where appropriate, the necessary nature of the intervention
for the purpose of granting tax reliefs Provided by law.
2-bis. The admission of the authorized intervention to the state contributions provided for in Articles 35 and 37 shall be
made by the Ministry's organs on the basis of the amount of resources available annually by ministerial decree, adopted in
agreement with the Ministry of the Economy and Finance.
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Article 32 imposed conservation measures
1. The Ministry may impose on the owner, holder or holder whatever the necessary measures to ensure the preservation of
cultural assets, or to provide them directly.
2. The provisions of paragraph 1 shall also apply to the obligations referred to in Article 30.

Article 33 Procedure for execution of conservative measures imposed
1. For the purposes of Article 32, the superintendent shall draw up a technical report and declare the need for action to be
taken.
2. The technical report shall be sent, together with the notice of initiation of proceedings, to the owner, owner or holder of
the goods, who may send his observations within thirty days of receipt of the file.
3. The superintendent shall, if he / she does not deem necessary for the direct execution of the interventions, assign to the
owner, possessor or holder a deadline for submitting the execution plan of the works to be carried out in accordance with
the technical report.
4. The submitted project is approved by the supervisor with any requirements and the time limit for the start of the work.
For real estate the submitted project is transmitted by the superintendent to the municipality and to the metropolitan city,
which may express reasoned opinion within thirty days of receipt of the communication.
5. If the owner, possessor or holder of the goods does not fulfill the obligation to present the project, or does not modify it
according to the supervisor's instructions within the deadline set by the supervisor, or if the project is rejected, execution
will proceed direct.
6. In case of urgency, the superintendent may immediately take the necessary conservative measures.

Article 34 Charges for conservative measures imposed
1. Costs for cultural property, imposed or executed directly by the Ministry pursuant to Article 32, shall be borne by the
owner, possessor or holder. However, if the interventions are of particular relevance or are carried out on goods in use or
public enjoyment, the Ministry may participate in all or part of its expenditure. In that case, it determines the amount of the
burden it intends to incur and communicates it to the party concerned.
2. If the expenses of the interventions are borne by the owner, possessor or holder, the Ministry shall reimburse them,
including by way of the payment of advances in accordance with Article 36, paragraphs 2 and 3, within the limits of the
amount determined in Of paragraph 1.
3. The Ministry shall determine the amount to be borne by the owner, holder or holder for the expenses incurred directly by
the intervention, and shall take care of the recovery in the forms provided for by the legislation on the compulsory
collection of the State's capital receipts.

The articles of the various legal instruments presented above provide for the scope of detail that is
necessary at the legislative / regulatory level in order to enable the implementation of the law.
Azerbaijan may wish to consider these provisions as explanatory and reference examples for any
amendment to its legislation on this subject.
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5.1.5.2 Circulation and export of cultural goods
Each country in Europe has its specific legal and regulatory framework on this matter.
However, in the early 1990s’, following the abolition of borders in 1993, the European Community
had to tackle with the issue of the protection of Member States’ historical and artistic national
treasures of its Member States and of ensuring the control over illicit traffic in cultural goods. As a
matter of fact, if cultural goods are considered as any other “good” becae of their economic value, it
would follow that they can freely circulate in the EU territory, based on the principle of free
circulation of goods in the internal market. Therefore, the uncontrolled circulation of cultural goods
could have impoverished the national cultural patrimony of those States which are rich in historical
and artistic heritage. Some Member States raised concerns that the opening of the common market
(on 1 Jan. 1993) within the EU could have put at threat their cultural heritage. Then, the EU
Institutions proceeded to harmonize Member States national legislations, which rule differently the
restrictions of trade in cultural goods. It should be noted that legislations of Southern Europe States,
such as Italy and Greece, have a severe protectionist approach, whereas those of Northern Europe
countries have a more liberal discipline. The legislative intervention of the European Community
was two-pronged: 1) aiming at establishing a common EC ruling on the export of cultural goods
outside the EC territory, through the ECC Council Regulation No 3911/92 on the export of cultural
goods, which has now been superseded by Council Regulation (EC) 116/2009 and, 2) aiming at
ruling the circulation of cultural property inside the EU territory, through the Council Directive
93/7/EEC concerning the return of cultural objects unlawfully removed from the territory of a
Member State, whose objective is to achieve mutual recognition of the relevant national laws within
the Member States. This directive has been recently replaced by the Directive 2014/60/EU on the
return of cultural objects unlawfully removed from the territory of a Member State (in annex to the
present report under the folder named “EU Regulations and Standards”). Basically, the revised
Directive strengthens the provisions on the attention due by the possessor, holder or purchaser of
cultural goods as well, expands the scope and timeframe for initiating the return proceedings,
reinforces the cooperation among member states.
The key provision of EC Regulation 116/2009 establishes that the circulation of cultural goods
outside the territory of the European Union can only occur based on licence, issued by a competent
office. This applies to all cultural goods that were legally on the territory of an EU member state
before or on 1 January 1993; after that date, there is a need to prove that the cultural good was
legally imported. Limitations apply to archaeological goods, in that if they have been yielded by
excavations. While this regulation is not against circulation, it recognises the right of each country
to limit export of cultural goods that have national importance: in the case a country protects its
cultural heritage as a fundamental component of its national identity, based on a legal framework,
the licence for export can be denied. This is the case for Italy and France, which seem to be the
States with the strictest regulations on export and circulation of cultural goods outside their national
territory. The issued export licence is valid in all the territory of the EU. A distinction is made with
regard to the free circulation within the territory of the EU and the export to third parties; however it
should be noted that when the certificate for free circulation within the EU territory is obtained, the
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licence for export outside the EU can be easily obtained in any country other than the country of
origin. The EC regulation also establishes that member states should cooperate closely on this
matter to ensure compliance with its principles and regulation. Member states are responsible for
establishing sanctions for violations. Criteria to determine what goods have to be considered
cultural goods under the provisions of the EC regulation include type of goods, age and monetary
value. The full English version of the EC Regulation n. 116/2009 is presented in annex.
Below are presented the rationale and articles excerpted from the French, German (federal) and
Italian legislation.

a - Germany

Gesetz zur Neuregelung des Kulturgutschutzrechts (Act To Amend the Law on Cultural
Property, 2016)
In June 2016, a revised Act to Protect Cultural Property was adopted by the German Parliament
with the aim to strengthen the protection of certain national cultural property from being exported,
to restrict illegal trade in cultural goods, and to facilitate the retrieval of cultural goods that were
exported unlawfully. The new Act comprehensively reforms German national law on the protection
of cultural property, consolidates existing legislation into one single act and amends it substantially,
by implementing also the EU Directive 2014/60/EU, the EC Regulation n. 116/2009 as well as the
1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export
and Transfer of Ownership of Cultural Property.
Until 2016, in Germany the trade of cultural goods within EU market was not significantly limited,
but the new law enables German authorities to prevent permanent or temporary exports of cultural
goods to other EU Member States by requiring export licenses for certain cultural works. The need
for a license applies to goods that are included on the national list of cultural treasures. Such a list
has existed since 1955 but no clear definition was provided on what could be deemed as a national
treasure. Therefore the 2016 Act clearly sets out a definition of what should be considered a
national cultural treasure, which is “national cultural property of outstanding significance for the
nation” whose removal would cause a “significant loss.”. The classification of protected cultural
goods as national treasures is expected to be conducted by independent committees, formed by five
experts, selected by the German State Agency among eminent technical staff of publicly run
institutions responsible for the preservation of cultural property or scholars from university faculties
as well as among art and rare book dealers or private collectors.
A certificate for free circulation is required also for exporting cultural goods that are not listed as
national cultural treasures but fall under limits of age and monetary value that are set out in the Act.
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If the creator of the work is still alive, the competent authorities need to seek his or her consent to
place the work on the list. Approval is also required from a lender whose work is on loan with a
public institution.
In order to limit illegal trade, the new Act also prohibits the import of goods that other countries
consider as national cultural property. Additionally, it obliges to return national cultural property in
exchange for compensation.
Excerpted articles
Art. 6 National cultural treasures
(1) National cultural treasure is a cultural property, that:
1. is registered in a list of nationally valuable cultural property,
2. is in public ownership and in the possession of a public cultural preserve,
(3) is owned and maintained by a cultural property which is financed mainly by government grants, or
4. is part of an art collection of the Federal Republic or the Länder.
(2) Only with the consent of the lender or depositor against the competent authority, cultural property in a public-law
cultural property or a fund which is funded predominantly by government grants is also temporarily considered as national
for the duration of the loan or deposit agreement cultural property. The lender or depositor may revoke his consent at any
time. The institution shall inform the lender or depositor of the legal consequences of renouncing protection as a national
cultural property pursuant to §§ 69 and 70. This protection ends with the termination or with the expiration of the loan or
deposit agreement.

Art. 7
(1) Cultural property shall be entered by the supreme regional authority in a list of national treasures, if:
(1) it is particularly important for the cultural heritage of Germany, the Länder or one of its historic regions, and is thus a
source of identity for the culture of Germany;
2. his emigration would be a significant loss for the German cultural heritage, and therefore his remaining in the federal
territory is in the outstanding cultural public interest.
Works of living authors or manufacturers may only be registered with their consent.
(2) An entity shall also be entered in a list of nationally valuable cultural property, in accordance with the provisions of
paragraph 1, if the aggregate as such, but not necessarily its individual components, meet the criteria set out in paragraph 1.
An entry shall not be made where a whole
1. is partially destroyed,
2. is kept at different locations in the country; or
3. Partially stored abroad.
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(3) The highest regional authority of the country in which the cultural property is located at the time of the initiation of the
registration procedure is responsible for the entry into a list of nationally valuable cultural assets.
Jurisdiction shall remain in force until the decision on registration has become unappealable.
(4) The registration of cultural property in the property of the churches and the religious communities recognized as
corporations under public law is governed by § 9.

Art. 14 registration procedure as national treasure
(1) The initiation of the procedure for entry into a list of nationally valuable cultural property shall be carried out ex officio
or at the request of the owner. The application is to be addressed to the highest regional authority and must contain the
following information:
1. The designation of the cultural property,
2. the name and address of the owner and the owner,
(3) the condition at the time of application;
4. the justification for the entry requirements pursuant to Article 7 (1) (1) and (2).
(2) The highest regional authorities appoint expert committees, which are not subject to any directives.
They consist of five experts and are appointed for a period of five years, with reconsiderations being possible. In the
appeal, knowledgeable persons from the circle of cultural property are preserved Institutions, science, art and antiques, as
well as private collectors. Associations and organizations from these fields may submit proposals for the appeal. One of the
competent persons is to be appointed on the proposal of the supreme federal authority responsible for culture and media.
The composition of the expert committees of the Länder is to be published in the internet portal according to § 4. Before
deciding, the committees may also hear external experts.
(3) Cultural property may only be registered in consultation with the Committee of Experts. The competent supreme state
authority has to hear the owner of the cultural property after the conduct of the expert committee and before its decision.
(4) The competent supreme state authority, prior to its decision on the entry into its list of nationally valuable cultural
assets, gives the opportunity to comment on other countries, provided that the cultural property of these countries has a
special connection, especially for historical reasons.
(5) In order to safeguard a national interest, the highest federal authority responsible for culture and the media can also
apply for registration in a list of nationally valuable cultural assets.
(6) The entry procedure ends with the decision of the competent supreme regional authority on the registration. If the
decision is not taken within six months of the initiation of the proceeding, the procedure shall be deemed to be terminated
without entry.
[...]

[...]

Art. 22 - Approval of the temporary export of national treasures
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(1) The temporary exportation of national cultural assets to a Member State or a third country is subject to authorization.
(2) Approval shall be granted if the applicant provides assurance that the cultural property intended for exportation will be
reintroduced into the Federal territory in an undamaged condition and on time.
(3) The highest regional authority of the country in whose list nationally valuable cultural property the cultural property is
registered pursuant to § 6 paragraph 1 number 1, or in which the cultural property according to § 6 paragraph 1 number 2
and 3 at the time Of the application. If the applicant is a legal person with several head offices, his head office in the federal
territory is responsible for local jurisdiction. The supreme state authority may delegate jurisdiction to another state
authority in accordance with the Land Law.
(4) The owner or an authorized third party may apply for the export authorization.
(5) A license obtained by threat, bribery or collusion or obtained by incorrect or incomplete information is null and void.

Art 23 - Approval of the permanent export of national treasures
(1) The permanent export of national cultural property pursuant to Article 6 shall be subject to authorization in a Member
State or a third country.
(2) Approval shall be refused if, in consideration of the circumstances of the individual case, the essential interests of the
German cultural property are predominant.
(3) Approval shall be granted if, by declaratory judgment or by a final settlement of the parties concerned with regard to
withdrawal, the cultural property between 30 January 1933 and 8 May 1945 is attributed to a previous owner on account of
the persecution by national socialism Has been withdrawn and it is to be exported from the Federal territory in order to
return it to original owners, who live outside the Federal territory, or to their legal successors.
(4) The competent federal government responsible for culture and media is responsible for granting the license. Prior to the
decision, the Commission shall consult the competent supreme regional authority and an expert committee. Section 14 (2)
shall be applied mutatis mutandis to the composition of the Committee of Experts. In the event of a change of location
pursuant to section 11 (2), the supreme state authority, which was originally responsible for registration, is also to be heard.
(5) With the approval of the permanent export, the under-protection position ends in accordance with § 6 (1). After the
export, a registered cultural property shall be extinguished by the competent supreme state authority from the list of
nationally valuable cultural property.
(6) If the permit for the permanent export of registered cultural property is rejected, the supreme federal authority
responsible for culture and media shall inform the supreme provincial authorities, At the request of the owner, the supreme
federal authority responsible for culture and media and the state authorities notified pursuant to sentence 1 under the
organizational direction of the cultural foundation of the Länder shall clarify the conditions for a possible purchase of the
cultural property by or for a cultural property after considering the interests involved in the Federal territory, which makes
the cultural heritage accessible to the public. Clarification of these conditions shall include in particular:
(1) the clarification of the heritage of the cultural heritage,
2. the determination of an appropriate price, taking into account the tax advantages of the owner in accordance with section
11 (1) or other advantages of the owner,
3. the clarification as to whether and, if so, when and to what extent a cultural preserving institution pursuant to number 1
could obtain funding for a purchase from public and private sources,
4. the other modalities of a possible purchase.
For the establishment of an appropriate price as set out in point 2, the Cultural Foundation of the Länder uses external
expertise.
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(7) If the conditions of a purchase pursuant to paragraph 6 are clarified, a cultural preservation facility pursuant to
paragraph 6 (1) may make a purchase offer to the owner on this basis and provided the financing is secured. If the owner
proves that he has applied for the export application due to an economic emergency, the federal and state authorities
concerned will ensure that the financing of a purchase is secured, and the cultural preserving institution submits a purchase
offer. § 12 (2) shall remain unaffected.
(8) The owner may accept the offer pursuant to paragraph 7 within six months. If a purchase is not made, a new export
request may be submitted only after a period of five years after the previous application has been rejected.
(9) In specific cases, at the request of the Land, the supreme federal authority responsible for culture and the media may
also grant the approval pursuant to paragraph 1 for a future exportation on the occasion of a public contract between the
owner and the supreme regional authority 1 number 1 and 2 for at least 15 years. The supreme federal authority responsible
for culture and the media is to make this consent dependent on the fact that the establishment in the federal territory meets
with the owner of the cultural property a contract for a possible purchase of the cultural property. Further subsidiary
regulations are permitted.
(10) Section 22 (4) and (5) shall be applied mutatis mutandis.

Art. 24 - Export of cultural property subject to authorization; statutory authorization
The export of cultural property is subject to authorization
1. to a third country in accordance with the directly applicable Council Regulation (EC) No 116/2009 of 18 December 2008
2. to a Member State where the cultural property falls under the criteria laid down in paragraph 2 on export to the internal
market and is not the property of the originator or producer.
2. For exports to the internal market, the age limits and double the limits of value referred to in Annex I to Regulation (EC)
No 116/2009 shall apply, with the proviso that, in the case of the following categories, the following minimum limits apply
to cultural property listed in Annex I category A:
1. Point 3: 75 years and EUR 300 000;
2. points 4 and 7: 75 years and EUR 100 000;
3. Numbers 5, 6, 8 and 9: 75 years and EUR 50 000;
4. Number 12: 50 years and EUR 50 000;
5. Point 14: 150 years and EUR 100 000;
6. Point 15: 100 years and 100 000 euros.
Coins shall not be regarded as archaeological items in category 1 of Annex I to Regulation (EC) No 116/2009 if they are in
large numbers, they do not have a relevant value for archeology and are not protected by a Member State as individualized
individual objects. [...]
(3) The member of the Federal Government, who is responsible for culture and the media, is authorized to increase the
value limits for adjustment to the price developments in the relevant markets relevant to the categories referred to in the
first sentence of the first sentence of this article in a legal order which requires the consent of the Bundesrat.
[...]
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(5) Approval shall be granted if there is no export ban pursuant to Article 21 (1), (3), (4) and (5) at the time of the decision
on the application.
6. The competent authority for the granting of the authorization referred to in paragraph 1 shall be the supreme regional
authority of the country in which the cultural property is situated at the time of the application, provided that in cases of the
first paragraph of paragraph 1 no other competence derives from Article 2 of Regulation (EC) No 116/2009. The place of
residence or the place of residence of the applicant shall be presumed to be an obstacle. Section 22 paragraph 3 sentence 2
shall be applied mutatis mutandis.
(7) The supreme regional authority has to decide on the application for approval, within 10 working days after submission
of the complete application documents. This national authority may delegate jurisdiction to another national authority in
accordance with the Land Law.
(8) The license obligation pursuant to paragraph 1 no. 2 shall be waived if the cultural property is demonstrably only
temporarily up to two years in the federal territory. This does not apply to cultural property
(1) was introduced illegally (Article 28);
2. has previously been carried out without authorization pursuant to paragraph 1.
(9) Section 22 (4) and (5) shall be applied mutatis mutandis.

It is evident from the above extracts of provisions that they are very detailed outlining principles,
criteria, procedures and timeframes. If Azerbaijan wishes to protect its national heritage from export
needs to develop legal provisions with a comparable level of detail in order to ensure full
implementation and in general these provisions have direct impact upon substantial private interests
of art dealers, collections and owners of artworks or heritage items.
It is particularly interesting the concept of national treasure developed by Germany, as this delimits
the scope of action of the law and of the limits within which the restrictions to free circulation
within EU territory are applied. Defining what goods should be considered part of the national
treasure of Azerbaijan may be a useful exercise, based on a solid reflection on what are relevant
typologies of heritage for Azerbaijani culture and history, what are the age limits to be considered,
the elements for rarity and any other criteria that may be useful.

b - France

Heritage Code (Code du Patrimoine, 2004)
Legal part:
L. 111-2 Temporary or definitive export from the customs territory of cultural objects, other than national treasures, of
historical, artistic or archaeological interest and falling into one of the categories defined by decree of the Council of State
Is subject to obtaining a certificate issued by the administrative authority. This certificate certifies permanently that the
property is not a national treasure. However, in the case of goods whose seniority does not exceed one hundred years, the
certificate shall be issued for a period of twenty years, renewable. The export of cultural property which has been imported
temporarily into the customs territory shall not be subject to obtaining the certificate provided for in the first subparagraph.
By way of derogation and subject to the obligatory return of cultural property to the customs territory, the certificate may
not be requested where the temporary export of cultural objects is for restoration, expertise or participation in an exhibition.
In this case, temporary export shall be subject to the issuance by the administrative authority of a temporary exit
authorization issued under the conditions laid down in Article L. 111-7.
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L.111-3 On the occasion of the departure from the customs territory of a cultural object mentioned in Article L. 111-2, the
certificate or authorization for temporary exit must be presented at any requisition of the customs officers.
L.111-4 Certificates may be refused only to cultural property of national treasure character. No compensation shall be
payable as a result of the refusal to issue the certificate. It shall be accorded to cultural objects lawfully imported into the
customs territory for less than fifty years. If there are serious and consistent presumptions of illegal importation, the
administrative authority may require proof of the lawfulness of the importation of the property and, in the absence of
evidence, refuse to issue the certificate. The refusal to issue a certificate may only take place after a reasoned opinion has
been given by a committee composed of equal representatives of the State and qualified personalities and chaired by a
member of the Council of State. A decree in Council of State lays down the conditions for the appointment of its members
and the conditions for the publication of its opinions. The decision to refuse to issue a certificate shall state the reasons on
which it is based. It shall contain, in writing, the statement of the legal and factual considerations on which it is based. It
shall be communicated to the commission referred to in the preceding paragraph and published under conditions laid down
by decree of the Council of State.
L.111-5 The conditions for examining the application and issuing the certificate are laid down by decree of the State
Council. The examination of the application for a certificate may include an obligation to physically present the object to
the competent authorities.
L. 111-6 In the event of refusal of the certificate, any new application for the same property shall be inadmissible for a
period of thirty months from the date of refusal. After that period, the refusal to issue the certificate may be renewed only
in the case provided for in the tender procedure in the sixth paragraph of Article L. 121-1, without prejudice to the
possibility of classifying the goods In accordance with the provisions relating to historic monuments or archives, or its
claim by the State under the provisions relating to archaeological excavations or maritime cultural property. Applications
for certificates shall also be inadmissible in the event of an offer to buy the property by the State under the conditions laid
down in Article L. 121-1 until the expiry of the periods provided for in the fifth, sixth and seventh Paragraphs of the same
Article.

Regulatory part
R.111- 1 Cultural goods whose export is subject to the issue of the certificate referred to in Article L. 111-2 are those
which enter, at the date of the application for a certificate, into one of the categories Are set out in Schedule 1 to this Code.
For the issue of the certificate, this annex provides for different categories of value thresholds depending on whether it
concerns an export to another Member State of the European Union or an export to a destination Of a third State.
R.111- 2 Cultural property temporarily imported for which export is not subject to the issue of the certificate under the
third paragraph of Article L. 111-2 shall be those imported for a maximum period of two years.
R.111- 3 For the purposes of Annex 1 to this Code, a collection, a collection of objects, works and documents, the various
elements of which cannot be dissociated without undermining its coherence and the value is greater than the sum of the
individual values of the elements composing it. The value and consistency of the collection are assessed in terms of its
interest in the history or history of art, civilization, science and technology.
R.111- 4 The application for the certificate referred to in Article L. 111-2 shall be addressed to the Minister responsible for
culture by the owner of the property or his representative. An order of the Minister responsible for culture shall draw up the
form on which the application is made and fix a list of the information and supporting documents which must accompany
the application.
R.111- 5 Where the application is not accompanied by all the information and supporting documents, the Minister
responsible for culture shall produce the missing elements by registered letter with acknowledgment of receipt before the
expiry of the period Period referred to in Article R. 111-6, which is suspended. The applicant has two months to produce
the required documents and information. An applicant who fails to provide such information within two months of receipt
of the letter from the Minister claiming it shall be deemed to have renounced the application.

42

R.111- 6 The Minister of Culture shall issue or refuse the certificate within four months of receipt of the application
accompanied by all information and supporting documents. This period shall be extended to six months for unclassified
private archives whose reproduction is required pursuant to Article L. 212-29.
R.111- 7 The time limit referred to in Article R. 111-6 shall be suspended in the following cases: (1) Where, pursuant to
the third paragraph of Article L. 111-4, the Minister responsible for culture requires Proof of the lawfulness of the
importation of the property; In which case the suspension shall run from the date of receipt by the applicant of the
registered letter with a request for advice of receipt from the Minister requesting evidence until such time as it is provided;
(2) Where, in application of the provisions of Article R. 111-8 or Article D. 111-25 respectively, the Minister for Culture or
the Advisory Committee on National Treasures requests the presentation of the property; In which case the suspension
shall run from the date of receipt by the applicant of the registered letter with a request for acknowledgment of receipt from
the Minister or the chairman of the commission requesting the presentation of the property until the date of the latter ; (3)
Where the authenticity of the property is contested in court; In this case, the suspension shall be suspended until the
applicant has sent the decision to terminate the procedure to the Minister responsible for culture.
R.111- 8 Examination of each application for a certificate shall be entrusted by the Minister responsible for culture to one
or more persons who appreciate the historical, artistic or archaeological interest of the property. Where required to do so,
the Minister shall request the presentation of the property at a place determined by the Minister.
R.111- 9 The certificate is given to the applicant against receipt or is sent to him by registered letter with acknowledgment
of receipt.
[...]

R.111- 12 The refusal to issue the certificate is the subject of an order from the Minister responsible for culture. An extract
of this decree and the opinion of the advisory commission of the national treasures are published simultaneously in the
Official Journal of the French Republic. The decision of refusal shall be notified to the owner of the property, even if the
request has been filed by a representative, by registered letter with acknowledgment of receipt. Where the Minister does not
have the identity and address of the owner, he shall apply to the agent by registered letter with acknowledgment of receipt;
The period prescribed in section R. 111-6 is suspended from the date of receipt by the agent of the letter of the Minister
until the production of that information. The period provided for in the first paragraph of Article L. 111-6 shall run from
the date of receipt of the owner's notification of the refusal.
R.111- 13 Authorization to temporarily exit cultural property falling into one of the categories set out in Schedule 1 to this
Code but not having the character of a national treasure is issued or refused by the Minister Responsible for culture within
one month of receipt of the request, after verification of guarantees of return of the goods in the customs territory.
R.111 - 14 The authorization for the temporary exit from a national treasure shall be issued or refused by the Minister
responsible for culture within one month of receipt of the request after verification of the return Well in the customs
territory and, if the Minister so requests, after the presentation of the property.
R.111- 15 The authorizations referred to in Articles R. 111-13 and R. 111-14 specify the destination (s) of the property and
the date of its return. They may be extended or amended, not later than 15 days before their expiry, on the basis of
justifications provided by the applicant. The form by which the application is made shall be made by order of the Minister
of Culture.
R.111- 16 Cultural property and national treasures whose temporary exit has been authorized pursuant to Articles R. 11113 and R. 111-14 shall be presented to the services of the Minister responsible for culture upon their return to the territory
customs. The place of presentation is chosen by mutual agreement between the applicant and the Minister of Culture; In the
absence of agreement, the property is presented in the place designated by the latter.

c - Italy
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Code for Cultural Heritage and landscape property, (Codice dei beni culturali e paesaggistici,
2004)
Italy is one of the countries with the most restrictive legislation for the circulation and export of
cultural goods. All items older than certain ages, according to the typologies of goods as exposed in
the Code, be their formally protected or not, if the owner wants to export or sell them abroad (either
EU or towards third states) are subject to an assessment on their cultural significance and on
whether this significance is such to justify formal protection and restriction on their free circulation
or export. Based on the wording of the Italian legislation for heritage protection, if a privatelyowned object is protected under the Code, it means that it is particularly significant from the point
of view of art, science, history or culture and therefore cannot be exported as the national patrimony
would be impoverished. This means that any owner, possessor or holder of movable objects which
fall within the age limits of the Code must ask a certificate for free circulation prior to sell or move
abroad these items. Specific criteria have been set up to regulate the procedure of issuing or denial
of the free circulation certificate. Specific offices have been set up for this purpose – they are the
Exportation Offices – which manage this matter with some level of autonomy in the full respect of
the Circular letters issued by the competent General Directorate and in coordination with the other
Exportation offices on the Italian territory.
The wording of the relevant articles of the Code are presented below.

Article 64-bis - Control of movement
1. International Circumvention Control is intended to preserve the integrity of cultural heritage in all its components, as
identified in accordance with this Code and the prevailing norms.
2. The control referred to in paragraph 1 shall be exercised in accordance with the provisions of this Chapter in accordance
with the guidelines and constraints established in the European Community and the commitments undertaken through the
conclusion and ratification of international conventions. That control is a function of the highest national interest.
3. With regard to the regime of international circulation, assets constituting cultural heritage are not comparable to goods.

Article 65 - Final Exit
1. The definitive exit from the territory of the Republic of mobile cultural goods as referred to in Article 10, paragraphs 1, 2
and 3 shall be prohibited.
2. It is also prohibited to exit:
(A) movable property belonging to the persons referred to in Article 10, paragraph 1 of the Code, which is a work of nonliving creator and whose execution lasts for more than fifty years, until the verification provided for in Article 12 has been
carried out;
(B) goods belonging to any person belonging to the categories referred to in Article 10 (3), and that the Ministry, having
heard the competent advisory body, has previously identified and, for defined time periods, excluded the exit, because
Damaging to cultural heritage in relation to the objective characteristics, the origin or the belonging of the same goods.
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3. Out of the cases provided for in paragraphs 1 and 2, the final exit from the territory of the Republic shall be subject to
authorization in accordance with the procedures laid down in this Section and Section II of this Chapter:
A) of things, to anyone who has cultural interest, are works of no longer living author and whose execution dates back to
more than fifty years;
B) archives and individual documents, belonging to private individuals, which have cultural interest;
(C) the matters falling within the categories referred to in Article 11 (1) (f), (g) and (h), to any one of them. (1)
4. The release of the goods referred to in Article 11 (1) (d) shall not be subject to authorization. However, the party
concerned has the burden of proving to the competent export office that the things to be transferred abroad are works of
living author or whose execution does not exceed fifty years, in accordance with the procedures and procedures established
by ministerial decree.

Article 66 - Temporary Exit for Events
1. Temporary exit from the territory of the Republic of Things and Cultural Heritage referred to in Article 65, paragraphs 1,
2 (a) and 3, for exhibitions, exhibitions or art exhibitions of high cultural interest may be authorized, provided that they are
guaranteed integrity and safety.
2. They cannot, however, go out:
(A) goods susceptible to damage in transport or stay in unfavorable environmental conditions;
B) the goods constituting the main fund of a specific and organic section of a museum, picture gallery, gallery, archive or
library or an artistic or bibliographic collection.

Article 67 - Other cases of temporary release
1. The cultural goods and objects referred to in Article 65 (1) (2) (a) and (3) may be authorized to leave temporarily also
when:
(A) constitute private furniture of Italian nationals who hold, at diplomatic or consular locations, Community institutions or
international organizations charged with the transfer of the persons concerned for a period not exceeding the term of their
term of office;
B) constitute the furnishing of diplomatic and consular offices abroad;
(C) be subjected to analyses, surveys or conservation operations necessarily carried out abroad;
(D) their exit is required for the implementation of cultural agreements with foreign museum institutions under the
reciprocity regime and for the duration laid down in the same agreements, which may not exceed four years, renewable
only once (1).
2. Temporary exit from the territory of the Republic of the means of transport for more than seventy-five years for
participation in international exhibitions and rallies shall not be subject to authorization, unless the declaration has been
made in accordance with Article 13.

Article 68 - Certificate of free circulation
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1. Who intends to definitively exit from the territory of the Republic the matters referred to in Article 65 (3) must make a
complaint and present them to the competent export office, indicating, at the same time and for each of them, the value of
the vessel, to obtain the certificate of free circulation. (1)
2. Within three days of the submission of the matter, the Exportation Office of the MiBACT shall notify the competent
offices of the Ministry, who shall, within the following ten days, indicate to it all useful elements of the object presented to
the public, Definitive output. (2)
3. The Exportation Office, having ascertained the congruity of the value indicated, releases or denies the certificate of free
circulation, even on the basis of the reports received, by reasoned opinion, giving notice to the interested party within 40
days of the submission of the matter. (3)
4. In the assessment of the release or refusal of the certificate of free movement, the export offices shall ensure that the
submitted items, given the nature or the historical and cultural context of which they are made, have an artistic, historic,
archaeological, Ethno-anthropologic, bibliographic, documentary or archival material as referred to in Article 10. In
carrying out such an assessment, the export offices shall be subject to general guidelines established by the Ministry, after
consulting the competent advisory body. (4)
5. The certificate of free circulation shall be valid for three years and shall be drawn up in three original copies, one of
which shall be filed in office; One second is delivered to the person concerned and must accompany the movement of the
object; One third is forwarded to the Ministry for the Formation of the Official Register of Certificates.
6. Refusal shall entail the initiation of the declaration procedure in accordance with Article 14. For this purpose, at the
same time as the refusal, the person concerned shall be informed of the items referred to in Article 14 (2), and the matters
shall be subject to the provision referred to in paragraph 4 of the same Article. (5)
7. For property owned by entities subject to regional supervision, the export office acquires the region's opinion, which is
made within thirty days of the date of receipt of the request and, if not, binding. (6)

Article 69 - Administrative appeal against refusal of attestation
1. The refusal of the certificate is admitted, within the following thirty days, to the Ministry for reasons of legitimacy and
merit.
2. The Ministry shall, after hearing the competent advisory body, decide on the action within ninety days of its submission.
3. From the date of submission of the administrative appeal and until the expiry of the time limit referred to in paragraph 2,
the declaration procedure shall be suspended but the matter shall remain subject to the provision referred to in Article 14.
4. If the Ministry accepts the appeal, it shall return the documents to the Export Office, which shall comply with it within
the next twenty days.
5. The provisions of the decree of the President of the Republic of 24 November 1971, no. 1199.

Article 70 Compulsory purchase
1. Within the time limit referred to in Article 68 (3), the office of export, if it has not already issued or denied the certificate
of free movement, may propose to the Ministry the co-purchasing of the thing for which the certificate of free circulation is
required, giving the region and the person concerned a contextual notice, which also states that the object of the purchase
proposal remains in custody at the same office until the conclusion of the relevant proceedings. In this case, the deadline
for issuing the certificate is extended by sixty days.

46

2. The Ministry has the right to purchase the thing for the value indicated in the complaint. The purchase order shall be
notified to the person concerned within the period of ninety days from the date of the complaint. Until the notification of
the purchase order has been heard, the interested party may waive the exit of the object and arrange for it to be withdrawn.
3. If the Ministry does not intend to purchase, it shall, within sixty days of the denunciation, notify the region in whose
territory the proposing export office is located. The region may purchase the thing in accordance with the provisions of
Article 62, paragraphs 2 and 3. The relevant decision shall be notified to the person concerned within the time limit of
ninety days of the denunciation.

Article 71 Provisional movement certificate
1. Whoever intends to leave the territory of the Republic, within the meaning of Articles 66 and 67, from the territory of the
Republic shall, by virtue of Articles 66 and 67, denounce the goods and goods therein and present them to the competent
office of export, specifying, at the same time and for each of them, the value of the vessel and the person responsible for his
/ her custody abroad in order to obtain the temporary movement certificate.
2. The office of exportation, ascertained the congruity of the indicated value, issues or negates, by reasoned judgment, the
temporary movement certificate, dictating the necessary requirements and informing the interested party within 40 days of
the presentation of the thing or good. An administrative appeal shall be admissible in the manner provided for in Article 69
on the ground for refusal of temporary release.
3. Where, for the temporary exit, the items referred to in Article 10 are submitted, at the same time as the positive or
negative decision is communicated to the person concerned, for the purposes of commencing the declaration procedure, the
items referred to in Article 14, paragraph 2, and the subject is subject to the measures referred to in Article 14, paragraph 4.
4. In the assessment of the issuance or refusal of the certificate, the export offices are subject to general guidelines
established by the Ministry, after consulting the competent advisory body. For temporary exit cases covered by Article 66
and Article 67 (1) (b) and (c), the release of the certificate shall be subject to the authorization referred to in Article 48.
5. The certificate also indicates the time limit for the return of goods or property, which may be extended at the request of
the person concerned but may not exceed eighteen months after leaving the national territory, except as provided for in
paragraph 8.
6. The release of the certificate is always subject to the insurance of the goods by the party concerned for the value
indicated in the application. For exhibitions and demonstrations promoted abroad by the Ministry or, with state
participation, public bodies, Italian cultural institutes abroad or supranational organizations, insurance may be replaced by
the assumption of the relative risks Of the State, in accordance with Article 48, paragraph 5.
7. For the cultural goods referred to in Article 65 (1) and for the goods or goods referred to in paragraph 3, the temporary
exit shall be secured by means of a security, also constituted by a security policy issued by a bank or by an insurance
company, for an amount higher than ten percent to the value of the good or thing, ascertained when issuing the certificate.
The security shall be forfeited by the administration where the objects admitted to temporary export do not fall within the
national territory within the prescribed period. The security is not required for goods belonging to the State and to the
public administrations. The Ministry may exempt institutions of particular cultural importance from the obligation of bail.
8. The provisions of paragraphs 5 to 7 shall not apply to the temporary exit cases provided for in Article 67.

Article 72 Entry into the national territory
1. The shipment to Italy of a Member State of the European Union or the importation from a third country of the goods or
goods referred to in Article 65 (3) shall be certified, on demand, by the Export Office.
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2. Certificates of dispatch and of importation are issued on the basis of documentation identifying the thing or good and
proving its origin from the territory of the Member State or third country from which the thing or the good itself was ,
Shipped or imported. For the purpose of issuing such certificates, the production, by the parties concerned, of acts of
renown or of substitute declarations, made in accordance with the laws and regulations in force regarding administrative
documentation shall not be permitted. (1)
3. The certificates of dispatch and of importation have validity of five years and may be extended at the request of the
interested party.
4. By Ministerial Decree, conditions, procedures and procedures for issuing and extending certificates may be established,
in particular with regard to the provenance of the goods or goods shipped or imported.
Article 73 Denominations
1. In this section and in Section III of this Chapter, the following definitions shall apply:
(A) 'EC Regulation' means Regulation (EC) 116/2009 of the Council of 18 December 2008 on the export of cultural goods;
(B) for "EU Directive", Directive 2014/60 / EU of the European Parliament and of the Council of 15 May 2014 on the
return of cultural objects unlawfully removed from the territory of a Member State and amending Regulation (EU)
1024/2012; (2)
(C) "Requesting State" shall mean the Member State of the European Union which promotes the action for restitution under
Section III.

Article 74 Export of cultural goods from the territory of the European Union
1. Exports outside the territory of the European Union of the objects listed in Annex A shall be governed by the EC
Regulation and this Article. (1)
2. For the purposes of Article 3 of the EC Regulation, the export offices of the Ministry shall be the competent authorities
for issuing export licenses. The Ministry shall draw up the list of such offices and communicate it to the European
Commission; It shall also notify any changes thereto within two months of its completion. (2)
3. The export license provided for in Article 2 of the EC Regulation shall be issued by the Export Office at the same time
as the movement certificate and shall be valid for six months. The said license may be issued by the same office which
issued the certificate, notwithstanding the same certificate, but not more than thirty months after the release of the
certificate.
4. For the objects listed in Annex A, the office of export may, on request, also issue a temporary export license under the
conditions and in accordance with Articles 66, 67 and 71.
5. The provisions of Sections 1 to bis of this Chapter shall not apply to objects entered into the territory of the State with an
export license issued by another Member State of the European Union in accordance with Article 2 of the EC Regulation
for the period of validity Of the license.

These provisions have been recently (2017) amended by a decree on market competition, basically
by increasing the age limits (from 50 to 70 years) for artworks subject to the request of certificate of
free circulation and by introducing a monetary value of 13.500 euros below which the exemption
from certification request applies.
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Guiding criteria have been established in 1974 and on their basis the technical staff of the
Exportation Offices of the MiBACT has built its experience and approach to the matter. Criteria
include: particular artistic quality, the rarity, be it absolute or relative, that is to say with regard to a
specific artist or artistic school, area of provenance, particular significance of the representation
(that is to say, the subject and way to represent it in the painting), original technical qualities also in
terms of craftsmanship, antiquity value or prototypal value (for objects related to science, technique
or history), particularly difficult conditions of further acquisition, if the object’s provenance is
another country and has particular archaeological, historical, artistic or ethnographic significance;
with regard to their cultural historic context, if the object belongs to an artistic, historic,
archaeological or monumental complex or collection, is a significant example of local traditions, or
belongs to a civilisation which is different from the one of its provenance (e.g. a piece of a
collection which does not belong to same geographical area of other pieces). For prehistory and
proto-history, objects to be treated as particularly relevant include: the homogenous series of lithic
artefacts belonging to the civilisation of the Italic peninsula and its islands, all bone and wooden
artefacts, ceramics from the Neolithic, Eneolithic and Bronze ages. For the classic archaeological
period, all decorated ceramic objects, artistic objects and inscriptions, bas- reliefs, that could be
related to schools, cultures and ages being under study, elements of architectural decoration, glass
objects, precious carved or engraved stones, all objects for personal dressing and ornament until the
Lombard period, portraits until the Lombard period included, all mural paintings or fragments of
them, mosaics, stuccoes, inlay works, weapons and armours, etc.
It is evident that the series of objects indicated above is meaningful for Italy and possibly other
Mediterranean countries, with certain common historical and cultural traits, whilst for Azerbaijan
such a list of typologies and criteria needs to be developed on the basis of a thorough understanding
of the cultural heritage and heritage deposits that must be preserved for the understanding of the
past civilisations of Azerbaijani territory and its region.

5.1.5.3 Authorization of works on protected historic – cultural monuments
Almost all legislation of EU member states specifies with some extent the provisions regulating the
issuing of approval or authorisation of works. Some legislation distinguishes what is subject to
authorisation, which is meant as more complex procedure than the approval, in that it concerns
sensitive actions for the safeguard of the cultural significance of the property (e.g. authorisation to
removal, to partial demolition, etc.). These provisions generally concern the issuing authority, the
person entitled to submit the request, the timeframe, the right to appeal against the decision, etc.
While these may be regulatory measures, in most cases they are embedded in primary legislation to
facilitate the implementation of the Law and also because they regulate and somehow limit property
rights.
Below excerpt of various laws are examined.

a - Germany
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Act on the protection and care of monuments in the Federal State of RhinelandPalatinate (Monument Protection Act, DSchG)
Article 13
Approval of changes, notification of repairs
(1) A protected cultural monument may only:
1. be destroyed, demolished, dismantled or disposed of;
2. be converted or otherwise altered;
3. have its appearance not just temporarily blighted; or
4. be removed from its location
subject to approval. Ornaments, fittings and furnishings (Article 4 paragraph 1 sentence 3) of an immovable cultural
monument may only be removed on a non-temporary basis subject to approval.
Structures in the environs of an immovable cultural monument (Article 4 paragraph 1 sentence 4) may only be erected,
altered or disposed of subject to approval.
(2) Approval pursuant to paragraph 1 shall only be granted if:
1. the interests of monument protection are not contravened;
2. other requirements of public interest or private interests override those of monument protection and if there is no other
way of taking account of these overriding interests.
(3) Approval pursuant to paragraph 1 may be subject to auxiliary conditions and requirements, which may set out to reduce
the impact on the cultural monument as far as possible or restore the monument to its original state once the measure in
question has ended. In particular, requirements may be imposed to ensure that if an immovable cultural monument is
demolished or dismantled the cultural monument itself will be re-erected or certain parts thereof will be saved or re-used at
another site. If need be, some form of surety may be required, though this shall not apply to legal persons under public law.
Auxiliary conditions geared towards saving or re-using parts of monuments should indicate the type and scope of required
measures. Should the particularity or importance of the cultural monument or the difficulty of the measure so demand,
requirements may be imposed on a case-by-case basis to ensure that works necessitating special experience or know-how
are overseen or executed by suitable heritage specialists.
(4) The lower monument protecting authority shall be notified immediately of any repairs to a protected cultural monument
that are not subject to approval pursuant to paragraph 1 sentence 1 and shall be given a precise description of the planned
measure. Such restoration work may begin at the earliest two months after notification has been given, though acting in
agreement with the state conservation office the lower monument protecting authority may authorise measures to be
implemented sooner. If there is deemed to be an imminent danger, essential repair work may begin without notification
being given pursuant to sentence 1 or respecting the deadline set out in sentence 2 half-sentence 1, though notification after
the fact must be submitted without delay. Repairs shall be prohibited if they are deemed contrary to overriding interests of
monument protection or monument conservation or if no description has been submitted pursuant to sentence 1. Repairs
shall not be prohibited if the party in question declares that the measure being implemented is in line with proposals made
by the state conservation office. Decisions pursuant to sentences 4 or 5 shall be made by the lower monument protecting
authority in consultation with the state conservation office.
Article 13 a paragraph 3 sentences 4 and 5 shall apply accordingly.
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Article 13 a
Approval procedure
(1) Applications for an approval pursuant to Article 13 paragraph 1 shall be submitted in writing to the lower monument
protecting authority. Any documentation that may be required to assess the plan and process the application, especially
plans, documents, photographs, experts' reports and cost and profitability estimates, must be annexed to the respective
application.
(2) Immediately after receiving an application, the lower monument protecting authority should ascertain whether or not
the application is complete and whether an interview date needs to be scheduled with the applicant. Any missing annexes
and documentation must be specified within two weeks of receiving the application or immediately after the interview date
and a suitable deadline for their subsequent submission shall be set. Applications that are incomplete or substantially
flawed may be rejected if the applicant fails to submit such additional material within the specified deadline.
(3) Decisions on applications shall be made by the lower monument protecting authority in consultation with the state
conservation office. Article 31 paragraph 1 sentence 2 shall remain unaffected. The consultation process shall consist of the
lower monument protecting authority submitting the full application and its draft decision to the state conservation office.
Should the state conservation office fail to respond within two months of receiving the documents, the consultation shall be
considered to have taken place. Should the lower monument protecting authority wish to deviate from the ruling of the state
conservation office, it shall immediately notify the state conservation office, which shall be entitled to submit the matter to
the upper monument protecting authority. The upper monument protecting authority may rule on the matter autonomously
or refer it back to the lower monument protecting authority.
(4) Should the lower monument protecting authority fail to reach a decision on the approval pursuant to Article 13
paragraph 1 within three months of the submission of the full application, at the latest, approval shall be considered to have
been given unless the competent monument protecting authority or the state conservation office informs the applicant prior
to the deadline that the application has been rejected.
(5) Approval issued pursuant to Article 13 paragraph 1 shall lapse if the execution of the planned measure has not begun
within three years of authorisation being given or if the works have been interrupted for a year. The deadlines pursuant to
sentence 1 may each be extended by one to two years upon submission of a written request to this effect, though such
extensions may go hand in hand with the imposition of new auxiliary conditions.

b - France

Heritage Code
Legal Part
L.621- 9 The building classified as historic monuments may not be destroyed or moved, even in part, or be the object of
restoration, repair or modification without the authorization of the administrative authority.
The movable effects attached to perpetual remains, within the meaning of Articles 524 and 525 of the Civil Code, to a
listed building or to a part of an immovable classified as historic monuments may not be detached without the authorization
of the administrative authority.
The works authorized under the first subparagraph shall be carried out under the scientific and technical supervision of the
State departments responsible for historic monuments.
A Conseil d'Etat decree specifies the categories of professionals to whom the owner or assignor of an immovable classified
as historic monuments is required to entrust the supervision of works.
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Regulatory Part
R. 621 - 11 The works subject to authorization pursuant to the first paragraph of Article L. 621-9 are constructions or
works of any kind which are of a nature to affect the consistency or appearance Of the classified part of the building, or to
jeopardize the conservation of the immovable. Such works include:
(1) Scour or grading in a classified land;
2 ° Deforestation or clearing on classified land;
(3) Works that have the purpose or effect of removing, consolidating, developing, restoring, upgrading, upgrading, clearing
or remediating a classified building, as well as temporary roofing or shoring work, Except in the case of immediate peril;
(4) Repair work;
(5) Work on the classified interior parts of buildings, including alterations to volumes or horizontal or vertical distributions,
alterations, restorations, restitution or the creation of elements of the second work or of decors, floors, carpentry, paintings
Murals, whitewash, stained glass or sculpture;
(6) Works intended to install perpetually a movable object in a classified building as well as those intended to place
installations either on the facades or on the roof of the building;
7 ° Work to set up temporary installations or structures with a surface area of more than 20 sqm and a duration of more
than one month on a classified land.
For the archaeological excavations provided for in 1 °, the authorization provided for in Article L. 523-9 or Article L. 5311 shall take the place of that provided for in Article L. 621-9.
Are not subject to authorization maintenance work and repairs.

R.621- 12 The application for authorization for work on a classified building provided for in Article L. 621-9 shall be
submitted by the owner or his representative or by a person proving a title entitling him to execute it The work planned or
entitled to benefit from the expropriation for reasons of public utility.
The application and the accompanying dossier shall be sent in quadruplicate to the Decentralized Office for Architecture
and Heritage.
This file includes:
1 ° The program of operations describing and justifying the proposed works and the final draft containing a presentation
report, a detailed quantitative description and all the graphic and photographic documents allowing the understanding of
the planned works;
2 ° Scientific and technical studies prior to the execution of the works, according to the nature, the importance and the
complexity of the latter. According to the subject of the work, an order of the Minister responsible for culture determines
the models of application and specifies the list of documents to be attached to the file.
The decentralized office in charge of architecture and heritage shall transmit two copies of the application and the file to
the Regional Prefect without delay for examination under this book and, where the work requires its approval, a copy to the
competent authority for Decide on applications for building permits.
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If the Regional Prefect considers that the file is incomplete, he shall inform the applicant within one month of receipt of the
request by the decentralized office in charge of architecture and heritage of the list and Of the additional documents to be
supplied. In the absence of a request for additional documents within this period, the file shall be deemed to be complete.
When the file is complete, the Regional Prefect shall inform the applicant and the competent authority to rule on
applications for building permits, the date and the registration number of the application by the decentralized service
responsible for Architecture and heritage. Where additional documents have been requested within the period of one month
provided for in the preceding paragraph, failing receipt of these documents within two months, the application shall be the
subject of an implied decision rejecting the application.
The agreement of the competent authority to decide on applications for building permits, if necessary derogating from the
rules of the local urban plan, in application of Article L. 152-4 of the Urban Planning Code, Shall be transmitted to the
Regional Prefect within two months of receipt of the complete file by that authority. In the absence of a reply from that
authority at the expiry of the fixed period, its agreement shall be deemed to have been given.
Any change in the nature and extent of the work shall be the subject of a new application for authorization.

R. 621 - 13 The authorization for work on a listed building is issued by the Regional Prefect unless the Minister
responsible for culture has decided to refer to the file.
The Regional Prefect shall take a decision within six months of the date of registration notified pursuant to the ninth
paragraph of Article R. 621-12. However, if the Minister responsible for culture has decided within the period so allocated
to the Regional Prefect to evoke the file, the authorization shall be issued by the Minister within twelve months from the
same date. He shall inform the applicant accordingly. In the absence of a reply from the Regional Prefect or the Minister at
the end of the period fixed, the authorization shall be deemed to have been granted.
The authorization decision may be accompanied by prescriptions, reservations or conditions for the exercise of scientific
and technical control over the operation by the departments responsible for historic monuments. It shall take into account
any requirements laid down by the competent authority for deciding on applications for building permits.

R.621-14 - After the expiry of the period fixed by article R. 621-13, the regional prefect or the minister shall issue to any
interested person who so requests within one month of his attestation certifying, as the case may be, that a negative or
positive decision has been taken and specifying, where appropriate, the requirements mentioned in the decision granting the
authorization.

R.621 - 16 The authorization for work on a classified building, as provided for in Article L. 621-9, shall be posted on the
ground visibly from the outside, by the beneficiary, upon notification of Authorization, throughout the duration of the
work. An order of the minister responsible for culture regulates the forms of display.

R.621 - 16 I. Authorization for work on a classified building shall lapse if the work is not carried out within three years of
notification of the decision or of the date on which the implied decision Has intervened.
Where the commencement of work is subject to an authorization or to a procedure provided for in other legislation, that
period shall run from the date on which the work may commence under that legislation if that date is later than the said
notification. The authorization shall also expire if, after this period, the work is interrupted for a period exceeding one year.
II.-The authorization may be extended for one year at the request of its beneficiary.
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The request for extension shall be sent by registered post or deposited to the deconcentrated department responsible for
architecture and property at least four months before the expiry of the period of validity.
Extension shall be forfeited to the beneficiary of the authorization if no decision to the contrary has been sent to him within
two months of the date of the postal receipt notice or the discharge of the competent authority to rule on the application.
The extension shall take effect upon the validity of the initial decision.
III.-The time limits referred to in I and II are suspended in the event of an appeal against the authorization.

R.621 – 17 The conformity of works carried out on a building classified under the authorization given shall be recorded by
the decentralized services of the Minister responsible for culture within six months of their completion. It gives rise, as the
case may be, to a certificate of the prefect of region for the payment of the balance of the public subsidies. At the end of the
work, the documentary dossier of the works executed shall be submitted in four copies by the project manager to the
contracting authority, who shall transmit three copies to the peripheral department responsible for architecture and heritage.
This file includes a brief with graphic and photographic documents, a copy of the business submissions and any
attachments that may have been provided by them, the reports of the specialists, the list of materials used and their source.
Regarding interventions on works of art, murals, sculptures, stained-glass windows incorporated in the building, the
documentary file includes copies of the intervention protocols of the restorers mentioning the products used and of the
figurative documents presenting the work before , During and after restoration. Preparatory documents, scientific or
technical studies and diagnostics are attached to the file if they provide useful insights into the work carried out.

c - Italy

Code of Cultural Property and Landscape
Article 20 - Prohibited actions
1. Cultural property shall not be destroyed, deteriorated, damaged or used for uses which are incompatible with their
historical or artistic character or are such as to prejudice their preservation.
2. Public archives and private archives for which a declaration under Article 13 has been made may not be removed.

Article 21 - Interventions subject to authorization
1. They are subject to authorization by the Ministry:
(A) the removal or demolition of cultural property, including subsequent reconstitution;
(B) the moving, even temporarily, of movable cultural goods, except as provided for in paragraphs 2 and 3;
C) the dismounting of collections, series and collections;
(D) the gap between the documents of the public archives and the private archives for which the declaration under Article
13 has been made, and the bibliographic material of the public libraries, with the exception provided for in Article 10
(C), and private libraries for which the declaration has been made pursuant to Article 13;
(E) the transfer to other legal entities of public archive records and private archives for which the declaration has been
made pursuant to Article 13.
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2. Movement of cultural property, depending on the change of residence or residence of the holder, shall be denounced in
advance to the superintendent, who may, within thirty days of the receipt of the complaint, prescribe the necessary
measures for the goods not to be harmed by the transport.
3. Movement of current state records and public bodies and public bodies is not subject to authorization but involves the
obligation to notify the Ministry for the purposes referred to in Article 18.
4. Out of the cases referred to in the previous paragraphs, the execution of works and works of any kind on cultural goods
is subject to the permission of the superintendent. The change in the use of such goods shall be communicated to the
superintendent for the purposes referred to in Article 20 (1).
5. Authorization shall be made on a draft or, where appropriate, on a technical description of the operation, submitted by
the applicant, and may contain prescriptions. If the work does not commence within five years of the granting of the
authorization, the supervisor may prescribe or supplement or modify those already given in relation to the change of
conservation techniques.

Article 22 - Authorization procedure for construction work
1. Except for the cases provided for in Articles 25 and 26, the authorization provided for in Article 21 (4) concerning public
and private construction work shall be issued within one hundred and twenty days from the receipt of the request by the
Superintendent.
2. If the Superintendent requests clarifications or supplementary evidence, the term referred to in paragraph 1 shall be
suspended until receipt of the required documentation.
3. Where the need arises to carry out investigations of a technical nature, the superintendent shall give prior notice to the
applicant and the time limit specified in paragraph 1 shall be suspended until the findings of the official investigation have
been obtained and in any case no more than thirty days.
4. The term expired unnecessarily, the applicant may be relieved by the administration to provide. If the administration
does not provide within thirty days of receipt of the notice, the applicant may act in accordance with Article 21-bis of Law
no. 1034, and subsequent modifications.

Article 23 - Simplified construction procedures
1. Where the permissions authorized pursuant to Article 21 also require a building permit, the use of a complaint of
commencement may be used in the cases provided for by law. For this purpose the person concerned, at the time of the
complaint, transmits to the municipality the authorization obtained, accompanied by the relevant project.

Article 24 - Public Goods Interests
1. In the case of interventions on public cultural assets to be carried out by the administrations of the State, Regions, other
territorial public bodies and any other public body and body, the authorization required under Article 21 may be expressed
in 'Within the framework of agreements between the Ministry and the public entity concerned.

Article 25 - Conference of Services
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1. In proceedings relating to works or works involving accidents involving cultural property, where the service conference
is used, the assent given by the competent authority of the Ministry with a reasoned statement, taken at the minutes of the
conference and containing any prescriptions imparted for the implementation of the project replaces in all respects the
authorization referred to in Article 21. (1)
2. If the ministerial body expresses a reasoned dissent, the final decision shall be taken in accordance with the applicable
law provisions on administrative proceedings. (2)
3. The recipient of the favourable conclusive determination made at the conference of services shall inform the Ministry of
compliance with the provisions of the latter.

Article 26 - Assessment of environmental impact
1. For the projects of works to be subjected to an environmental impact assessment, the authorization provided for in
Article 21 shall be expressed by the Ministry at the conciliation for the decision on environmental compatibility, on the
basis of the final design to be presented for the purpose of the evaluation.
2. If, from the examination of the project carried out in accordance with paragraph 1, the work is in no way compatible
with the requirements for the protection of the cultural property on which it is intended to affect, the Ministry shall declare
its decision negative Ministry of the Environment and the Protection of the Territory and the Sea. In such a case, the
environmental impact assessment procedure is deemed to be terminated negatively.
3. If in the course of the work there are conflicting behaviours with the authorization expressed in the forms referred to in
paragraph 1, such as to jeopardize the integrity of the cultural objects subject to protection, the superintendent orders the
suspension of the works.

Article 27 Emergency situations
1. In the case of absolute urgency, the provisional measures necessary to avoid damage to the protected property may be
made, provided that immediate notice is given to the superintendence, to which the projects of the final intervention for the
necessary authorization are sent promptly.

Article 28 Precautionary and preventive measures
1. The Superintendent may order the suspension of actions initiated against Articles 20, 21, 25, 26 and 27, or conducted in
a way different from the authorization.
2. The superintendent shall also have the power to order the inhibition or suspension of proceedings relating to the matters
referred to in Article 10, even if the verification referred to in Article 12 or the declaration Referred to in Art. 13.
3. The order referred to in paragraph 2 shall be revoked if, within thirty days from receipt of the document, the supervisor
does not notify the supervisor of the verification or declaration procedure.
4. In the case of public works involving archaeological sites, even when they have not been subject to the verification
referred to in Article 12 or the declaration referred to in Article 13, the superintendent may request 'Execution of
preliminary archaeological tests on the same areas at the expense of the client.

The above provisions provide a sense of the level of detail which is necessary to implement the law
by the responsible offices.
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Suggested amendments:
-

Full revision and rationalisation of the provisions of the Law on Protection of Historical and
Cultural Monuments in line with the Law on Culture and subsequent lightening of the Law
on Culture (chapters VII and VIII) to avoid overlapping between the two Acts.

5.1.6 Main remarks

The analysis of the relevant national primary and secondary legislation has highlighted important
strengths in the Azerbaijani legal system, particularly the prominent role given to culture by the
Constitution in the life of citizens as an essential component of their well–being and ‘decent
conditions of life’, the wide and detailed understanding of what can be considered as cultural
heritage within the existing legislation, particularly in the Law on Culture (2012), the constitutional
recognition of individual responsibilities in the protection of cultural heritage, and the inclusion in
the law on the Protection of Historical and Cultural Heritage of necessary provisions for the
protection of cultural heritage. However, some gaps have been identified and these needs to be
filled through amendments to primary legislation and elaboration of secondary legislation and
regulations. These will be highlighted below and detailed in Section 5.2 of this report.
The Constitution of the Republic of Azerbaijan explicitly refers to cultural heritage in three articles:
article 16, which states that “Azerbaijani State participates in development of culture, education,
public health, science, arts, protects environment, historical, material and spiritual heritage of
people”; article 40, which states that “Everyone must respect historical, cultural and spiritual
inheritance, take care of it, protect historical and cultural memorials” and article 77, which states
that “Every citizen is responsible for protection of historical and cultural memorials”.
These three articles form a solid basis for the protection of cultural heritage because they set out the
constitutional obligation of the State and any other public constituencies, legal persons and natural
persons. Article 77 also identifies as a constitutional duty of every citizen the protection of cultural
heritage.
The protection of cultural heritage is regulated mainly through one law - Law of the Republic of
Azerbaijan on Protection of Historical and Cultural Monuments (1998, amended in 2010 and 2013)
- although the Code for Town-planning and Construction (29 June 2012) contains provisions that
favour the protection of cultural heritage at large. Planning provisions have been dealt with in
previous reports (namely in the Report on “Activity 1.5: Supporting in elaboration of a roadmap
for full implementation of a new culture sector governance model and of an Administrative Reform
Plan with 'milestones' and timetable and in the Report on Activity 2.1: Review of Azerbaijan’s
present legislation and on Activity 2.2: Recommendations on legislative acts and amendments,
therefore they will be here only briefly recalled.
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The Law on Protection of Historical and Cultural Monuments sets out the fundamental provisions
for the identification and the protection of cultural tangible heritage in Azerbaijan.
This Law contains the main provisions to ensure the protection of Azerbaijani cultural heritage;
although, to be fully effective, it needs to be complemented and completed by secondary legislation
through which defining and regulating specific procedures that are introduced by the Law but not
specified in procedural terms. Currently, the lack of secondary legislation limits the applicability of
the Law. It also needs to incorporate some crucial amendments in order for it to be fully coherent
with the Law on Culture, which is a more advanced act and has a wider scope than the Law on
Protection, and to improve its clarity and applicability. In general, the Law on Protection is rather
light, introducing many tasks that need to be regulated in more detail in order to be properly
implemented. This could be achieved through secondary legislation and regulations; however, it
should be noted that several provisions, especially the most important ones and those that are not
expected to change, are generally set out in the primary acts rather than in regulations, in order to
give them more prominence. This applies to the legislation of many EU countries.
Some examples of the level of specification required for a law and its ancillary regulations in line
with EU standards are provided in paragraph 5.1.5 where a comparative table among legal acts on
cultural heritage protection issued by EU member states is provided.
Specifications of provisions in the main law or regulations as secondary acts are necessary with
regard to the following areas:
-

conservation obligations
authorisation for works
circulation and export of cultural goods
conditions and procedure for transfer of ownership, sale and concession to other entities of
State – owned or publicly owned cultural properties
link and coordination with EIA and SEA legislation with regard to protected monuments
and zones

5.1.7 Suggestions for revisions and integrations

In this paragraph only the list of amendments, their content and related legislation will be presented.
The textual wording is presented in a separate report: “5.2 Recommended texts of revised laws,
decrees & bylaws”.
5.1.7.1 Law on Culture
Necessary revisions:
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-

-

introducing the notion of equity in order to fulfil the principle and objective of equality and
to support fair access to culture and cultural heritage and creative professions for
disadvantaged categories of the population.
Amending paragraph 5.3 by explicitly mentioning ‘documentation, protection and
transmission to future generations of cultural heritage (tangible and intangible).

Suggested integrations:
-

reorganisation and simplification of the provisions regarding cultural heritage, by moving
the details to the Law on the protection of Historical and Cultural Monuments and by
referring to this law explicitly in the Law on Culture. In particular it is suggested to delete
subparagraph 5.1.8, that could be embedded in an amended version of paragraph 3 of art. 5
as indicated above.

5.1.7.2 Law on the Protection of Historical and Cultural Monuments
Suggested integrations:
-

-

introducing an article that links the Law on Culture and the Law on Protection to ensure that
the provisions on cultural heritage contained in the law on Culture are considered
updating the definitions of historical and cultural monuments by introducing a reference to
the articles on the definitions of the cultural heritage and cultural resources that are currently
contained only in the Law on Culture.
Introducing articles that define the procedure to ensure that owners and users of protected
monuments comply with their preservation obligations and to detail the modes for the direct
substitute intervention of the State in case of non-compliance

5.1.8 Recommendations for improving administrative procedures

Currently, the legislation in force dealing with the protection of immovable cultural monuments
consists of the main “Law of the Republic of Azerbaijan on Protection of Historical and Cultural
Monuments” initially approved in 1998 and subsequently amended several times but does not
include decrees or regulations that detail from a regulatory or administrative and implementation
perspective the provisions of the law. This situation represents a limit for the full application of the
Law.
Definition of clear and specific procedures with timeframes and steps require secondary legislation
and internal regulations defining the steps, standards and timeframe for all procedures envisaged by
the Law for the protection of historic- cultural monuments.
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This implies first to identify in detail all procedures envisaged by the Law and the definition of a
time frame for each procedure. In Italy, all administrative procedures have been regulated by law n.
241/1990 and subsequent amendments and by specific decrees (e.g. for the procedures of the
ministry of culture a ministerial decree has been issued with several subsequent amendments). This
law sets out important principles for administrative procedures: economy, effectiveness, efficiency,
impartiality, publicity and transparency and has been amended over time to incorporate principles
and standards derived from the EU regulations.
The key principles and provision on administrative procedure within the European Union is set out
in article 41 of the European Union Charter of Fundamental Rights (proclaimed in 2000 and entered
into force as a legal binding document in 2009, with the Treaty of Lisbon. This article establishes
that a good administration needs to be impartial, fair, and timely. The article states that to achieve
these characteristics – impartiality, fairness, promptness – every person has the right: 1) to be heard
before any administrative measure is taken that may impact on his rights or interests; 2) to access
his/her file, while respecting confidentiality and professional secrecy; 3) to be given reasons by the
administration for their decisions. Within the European Union, these principles need to inform any
administrative procedure, including those regulating cultural and natural heritage protection.
Azerbaijani authorities may wish to
Below are set out potential procedures that need to be developed based on the tasks defined in the
Law on Protection of Historical and Cultural Monuments.

5.1.8.1 - Internal procedures
5.1.8.1.1 Documentation
a - preparation and issue of passports for immovable historical and cultural monuments

The current structure of the passports for immovable protected properties includes the key
elements to ensure that the necessary information on protected properties are documented.
It would be useful to expand the usability of the passport by: 1) developing more specific
definitions for the state of conservation of the different construction components of the
properties be developed as a basis for prioritizing interventions, 2) providing information on
their accessibility and immediate setting and 3) inserting the geographic coordinates of the
passportized monuments and linking each passport to a GIS system to facilitate the
incorporation of information of existing protected monuments into spatial planning instruments
and the formation of data bank for strategic planning. A balance between the level of detail of
the information collected and the possibility to develop, manage and update the database is
indispensable. However, an awareness of the level of the accuracy of the information gathered
and compiled is also necessary, so as to provide a solid ground for any further documentation to
be developed. In this regard, the EU Standard EN 16096 – Conservation of Cultural property –
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Condition Survey of immovable cultural heritage represents a useful source for the revision and
improvement of the current passport structure and also a solid basis for any further
documentation activity. This is presented in the annexes to the present report.

b - preparation and designation of buffer zones of immovable historical and cultural monuments

This work implies both a technical and an administrative dimension. The technical aspect
requires an understanding of the heritage value of the protected monuments and of the elements
and processes that make up these values, as well as of the trends in change of the setting of the
protected monument, which can only be based on sound and thorough knowledge of the
heritage property, its history and development as well as its physical, historic- cultural, past and
current socio – economic contexts. On this basis, an assessment of the scope of the potential
negative impacts on the property that may derive from changes to the setting – both physical
and non-physical – need to be made and protection measures designed and established.
Therefore, the definition of ad-hoc buffer zones may require considerable time and efforts: in
order to guarantee adequate interim protection during the preparation of specific buffers, it is
suggested that automatic buffer zones surrounding protected monuments be established with
interim protective mechanisms that expires when each ad- hoc buffer zone is defined and their
protective measures enforced. From an administrative point of view, it is necessary to define the
procedure, the timeframe and the final profile of the protective measures.
It is advisable that buffer zone measures prevail over planning instruments and are managed, at
least initially, by State offices (for Azerbaijan, the State Service seems the most appropriate
implementing institution).
In France, the notion of setting of the monuments (abords des monuments) as automatically
established buffers encircling protected immovable properties was embedded in the 1913 Law
and only recently this has been replaced by other more complex instruments, when the planning
instruments have achieved a higher complexity and state and local administrations have
developed more capacity in managing heritage protection. In Italy only ad-hoc buffer zones are
envisaged by the legislation and this has limited the use of this instrument for the protection of
the setting of protected immovable properties, due to the burden of the technical and
administrative work.
The French system offers different options for the protection through buffers. In the case of
back-to-back buildings and buildings located in the co-visibility area of a protected monuments,
specific rules apply to control and reduce any negative impacts that may derive from
inappropriate constructions in the vicinity of protected monuments. The owner or the transferee
is responsible for the conservation of the listed or registered historic monument belonging to
him or assigned to him. It may benefit from free assistance from the State when it does not have
the resources necessary to exercise the contracting authority of an operation.
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Any alienation of a listed or registered immovable must be notified to the administrative
authority. A building leaning against a building classified or situated in the field of view of a
building classified or registered as historic monuments may not be the subject of any new
construction, demolition, deforestation (in case of historic garden or park), no change or
modification of such a nature as to affect its appearance without prior authorization.
This authorization is also necessary when the building is located within the field of view of a
classified or listed park or garden with no building, if the perimeter of protection of this park or
garden has been delimited.
The following is considered to be an immovable backed by a classified building: any building in
contact with a building classified as historic monuments, in elevation, on the ground or in the
basement; and any unprotected part in respect of historic monuments of a building partially
classified.
Any other immovable, non-built or built, visible from or visible at the same time as the
monument and situated within a perimeter determined by a distance of 500 meters from the
monument shall be considered to be situated within the visibility perimeter of a building
classified or recorded as historic monuments.
Where an immovable not protected under historic monuments is the subject of a registration or
classification procedure or a classification procedure, the Architect des Batiments of France
may propose, depending on the nature of the building and its environment, a suitable protection
perimeter. The distance of 500 meters may then be exceeded with the agreement of the
municipality or municipalities concerned. This perimeter is created by the administrative
authority after public inquiry. Other protection zones regulated by the law in France include the
Safeguarded areas or Secteurs sauvegardés and areas for enhancement of architecture and
heritage (Aires de mise en valeur de l’architecture et du patrimoine - AVAP). The regime of the
safeguarded sectors results from Articles L. 641-1 and L. 641-2 of the Heritage Code which
reproduces the provisions of Articles L. 313-1 to L. 313-3 and L. 313-11 to L. 313 -15 of the
Urban Planning Code. The safeguarded sectors may be created by the administrative authority
on request or with the agreement of the municipality or, where appropriate, of the public
institution for inter-municipal co-operation competent in the local planning plan (PLU) They are
of a historical, aesthetic or justifiable character for the conservation, restoration and
enhancement of all or part of a group of buildings, whether built or not. The act creating the
safeguarded area prescribes the development of a safeguarding and development plan and
reviews the PLU where it exists.
The safeguarding and development plan shall be drawn up jointly by the State and the
municipality or the public institution of inter-municipal co-operation competent for local
planning. It shall be approved by the administrative authority if the opinion of the municipal
council or the decision-making body of the competent public inter-municipal co-operation
establishment is favourable.
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The safeguarding and development plan may include an indication of the immovable or interior
or exterior parts of buildings:
1) the demolition, removal or alteration of which is prohibited and the modification of
which is subject to special conditions; or
2) whose demolition or modification may be imposed by the administrative authority
on public or private development operations.
As from the creation of the safeguarded sector, any work having the effect of modifying the
condition of the buildings is subject to a building permit or a declaration with the agreement of
the architect of the buildings of France which lays down the requirements to which the
petitioner must comply.
An architectural and heritage development area (AVAP) 1 may be set up on the initiative of the
municipality (s) or of a public institution for inter-municipal co-operation, Development of the
PLU, on a territory or territories of cultural, architectural, urban, landscape, historical or
archaeological interest.
It aims to promote the development of the built heritage and the spaces in the respect of
sustainable development and is based on an architectural, patrimonial and environmental
diagnosis, taking into account the orientations of the project of sustainable development and
development of the local plan in order to guarantee the architectural quality of the existing and
future constructions as well as the layout of the spaces.
The AVAP has the character of servitude of public utility. The file relating to the creation of the
area of enhancement of architecture and heritage includes:
-

a report presenting the objectives of the area;
a regulation containing prescriptions;
a graphic document showing the perimeter of the area, a typology of constructions,
protected buildings, whether built or not, whose preservation is imposed and, if necessary,
the special conditions for implantation, morphology and the dimensions of the constructions.

The AVAP regulations contain rules on:
-

the architectural quality of new constructions or of existing constructions and the
conservation or enhancement of built heritage and natural or urban spaces;
and the architectural integration and landscape integration of buildings, structures,
installations or works aiming at the exploitation of renewable energies or energy saving as
well as the taking into account of environmental objectives.

All works, with the exception of work on a classified historic monument, having the object or
effect of transforming or modifying the appearance of a building, whether built or not, within
the scope of an AVAP, are subject to A prior authorization which may be accompanied by
63

special requirements designed to make the project conform to the requirements of the by-law of
the area.
The competent authority shall transmit the file to the architect of the buildings in France, who
shall rule within one month. In the contrary case, the architect of the buildings of France shall
transmit his reasoned adverse opinion or his proposal for justified prescriptions to the competent
authority.
In Spain, the surroundings of monuments are taken into consideration in different ways.
When considering the application for recognition as a property of cultural interest, the area to
which it belongs and the protection of the geographical features and the natural environment
surrounding it are taken into consideration (Article 17). For a building declared to be of cultural
interest being inseparable from its environment, its removal or modification are prohibited
except in cases of force majeure (Article 18). Interior or exterior work on the building itself or
in its surroundings can only be carried out with the authorization of the administration. The
placing on the façade or the cover of signs, signals or symbols is subject to the same
authorization. In these cases, on facades and roofs are also prohibited: commercial advertising;
laying of cables, antennas or pipes of all kinds; constructions which alter the character of these
buildings or which disturb their sight (Article 19). The competent administration may obtain the
suspension, for six months, of the demolition of buildings belonging to the Spanish historical
heritage which are not declared to be of cultural interest. Within this timeframe, the competent
authority for the establishment of a special protection plan shall decide whether to draw up a
special protection plan or on the need to take other protective measures provided for in the
relevant legislation. Of urban planning (Article 25).
The protection as property having cultural interest (Bien de interes cultural) has also effects on
local planning rules. The recognition of the character of "monument", "historical garden",
"historic site", "historical ensemble" or "archaeological zone" has the effect of making the
commune draft a " Special Protection Plan for the Area "or another appropriate planning
document. The approval of this document requires the favourable opinion of the administration
in charge of the protection of cultural property. This approval is deemed to have been granted,
in the silence of the administration, three months after the transmission of this document.
Existing planning documents are brought into conformity with the provisions under which
property is declared to be of cultural interest (Article 20). The special protection plan for the
area where a property declared to be of cultural interest is located determines the public uses of
the property. It also identifies areas that can be rehabilitated in order to recover residential areas
and adapted economic activities. It contains provisions relating to façades and roofs, as well as
to installations which may be fixed to them. Disposal of assets, changes in the constructability
regime, division or consolidation of parcels shall be interrupted during the period of preparation
of the plan (Article 20). As from the approval of the special protection plan for the zone, the
municipalities concerned are authorized to authorize the activities designed to implement it,
which do not affect monuments or historic gardens or their surroundings, subject to the
transmission of the authorizations concerned within ten days of their issue. Constructions
carried out on the basis of authorizations contrary to the plan being illegal, the administration
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may order destruction at the expense of the municipality which issued the authorization (Article
20). The special protection plan for the area includes an inventory of the elements that constitute
the whole to be protected, whether it be buildings or open spaces, whether external or internal.
Items declared to be of cultural interest are given absolute protection. An appropriate level of
protection shall be established for other elements within the perimeter of the plan (Article 21).
The protection plan of a historic whole may, exceptionally, allow urban transformations if they
improve its territorial environment or prevent the degrading use of this historic whole (Article
21). The conservation of historical complexes declared to be of cultural interest implies
maintaining their urban and architectural structure and the general characteristics of their
environment. The replacement of buildings, total or partial, can only be exceptional and can
only occur if it contributes to the overall conservation of the character of the site (Article 21).

c - preparation of updated maps and condition survey of protected monuments and reserves

Updated and precise cartographic and technical documentation (plans, elevations, sections,
photographs, etc.) of cultural properties is an indispensable basis for the documentation and
protection of immovable cultural heritage. Developing EU standards for cultural heritage and its
conservation has become an important task within the European Union: a Technical Committee
has been established in 2004 – the CEN/TC 346 Conservation of cultural property” which has
already prepared and updated several standard, including EN 15898 – Main general terms and
definitions, EN 16096 – Condition survey and report of built cultural heritage as well as several
other ones. No specific standards for cartographic and graphic documentation has been issued so
far by the CEN group, however useful references are represented by the RECORDIM project of
the Getty Institute and the ICOMOS International Scientific Committee for documentation of
cultural heritage – CIPA.

d - establishment of database on the protection of the immovable historical and cultural monument

Key elements for any efficient database developed for cultural heritage are the ease of use, the
possibility to easily upgrade the system, the possibility to work within a GIS and the capability
to dialogue with other systems (interoperability).
The Italian Ministry of Cultural Property, Activities and Tourism developed in subsequent
periods a variety of databases, each with slightly different objectives, and the main challenge
has become the dialogue and integration among these systems, which is currently being
addressed.
The online databases developed in Italy include databanks of protected immovable monuments
Portal “Vincoli in rete” (declaration on the web) web http://vincoliinrete.beniculturali.it/
Database Sitap http://www.sitap.beniculturali.it/ for protected landscape areas. Portal Cultura
Italia http://www.culturaitalia.it/ that makes available digital resources on cultural heritage.
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The Ministry of Culture of France has developed a system for protected properties – the
“Inventaire général du patrimoine culturel” – which includes many databases according to the
type of heritage resources: base Merimée for the architectural and immovable heritage
resources, base Palissy for movable properties and other databases for iconographic
documentation (base Memoire) and for Christian iconography (base Sancti). The Inventaire is
accessible and searchable and makes it possible to understand the scope of information that is
included in the inventory cards of protected monuments in France. In some instances, also the
digitised protection decree is available in pdf format and it is therefore possible for any citizen
to learn the reasons for which a certain immovable property has been protected.
Inventaire général du Patrimoine Culturel http://www.inventaire.culture.gouv.fr/
Another interesting example is the Register of Historic Places set up by Parks Canada which
makes accessible to the general public information on heritage sites throughout Canada
including the motivations supporting their protection. The database is searchable by region,
object and theme. It allows for building personal itineraries to explore the cultural heritage of
Canada, including the National Historic Sites managed by Parks Canada and open to the public.
http://www.historicplaces.ca/en/home-accueil.aspx.
It is suggested that only one system be developed, based on open-source software in order to
reduce the management and assistance costs and avoid the multiplication of systems and
databases that need harmonization later on.

5.1.8.1.2 Heritage protection
a - procedures for publicly-owned immovable historical and cultural monuments transfer

In Italy, when the condition of absolute inalienability of cultural property in public ownership
has been softened, limits and criteria have been set out to regulate this matter in order to ensure
that the sale of a publicly owned cultural property does not impact negatively on its
conservation and on its enjoyment by the society. First regulations have been issued in 2000,
with the DPR 283/2000, which for the first time established a process for the management and
assessment of the requests for sale of cultural properties belonging to the public property. This
body of criteria has been modified over the years but not substantially. The system implies that
all entities that wish to put on sale immovable objects older than 70 years need first to proceed
to the verification of their cultural significance: if the verification procedure ends positively,
then a specific procedure to authorise the sale is initiated.

Due to the expected large numbers of request, the Ministry has developed an online system for
inserting the information concerning the immovable to be verified. Each entity needs to stipulate
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an agreement with the MiBACT in which is indicated the maximum number of objects per year
or month for which the potential cultural significance is to be verified; only after the signature
of such agreement, the registration in the online system can be finalised and the documentation
for each immovable to be verified can be uploaded. On the basis of this documentation, the
offices of the MiBACT assess the potential cultural significance of the immovable properties;
this procedure is finalised in 180 days since reception of the request and it is a collegial body –
the regional commission for cultural properties – that decides upon the cultural significance of
these properties based on the preliminary assessment by each responsible soprintendenza –
peripheral offices of the MIBACT in charge of the application of the law for the protection of
cultural heritage in their territory of competence.
The documentation to be compiled for the assessment of the potential cultural significance
include basic information such as the address, the name(s), the cadastral data, the owner,
photographs, drawings, both recent and historical, a written report with the description of the
property in its current state and of its historic development and the relevant bibliographic
reference.
These elements should allow the responsible authority to be able to assess the proposal, its
impact on the cultural property to be transferred or sold and the overall feasibility of the
proposal (in order to be sure that it will be implemented and objectives achieved).
An area where the Italian MiBACT has developed technical specifications, criteria and
administrative procedures concerns the loan, concession and sale of publicly owned cultural
properties.
Until the end of the 20th century, publicly owned cultural properties were inalienable by law,
however substantial budget problems of the State and of other public entities has induced the
legislator to open to privatisation, aiming in this way to achieve more effective conservation and
valorisation of cultural properties. This has been a radical change in the Italian policy of
heritage protection which continues to be much debated both in terms of principles and achieved
results.
In Italy, traditionally a substantial distinction has always been made between cultural protected
properties in the State ownership and in State Property, including other territorial entities (e.g.,
regions, provinces, municipalities) and those which are owned by other public entities or the
Catholic Church. State Property has always been considered inalienable, however several
legislative reforms have progressively modified the legal framework on this topic and today
only a small fraction of the Public Property protected for its cultural significance cannot be
alienated: properties to which the status of national monument is recognised, immovable or
areas exhibiting cultural significance for archaeology, properties holding particular significance
due to their link to political, military, literary, art, science, technique or industry or as a
testimony of the identity and the history of public, collective and religious institutions,
collections of museums, galleries and libraries, archives and the works the authors of which is
still alive and are less than 70-year old.
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An online system has been developed that can be accessed through authorisation by other public
entities’ representatives to upload the necessary information on the property of which the
potential cultural significance should be assessed. This system is accessible at
www.benitutelati.it, of which some screenshots are presented below to show the aspect of the
system.

Homepage of the system Beni Tutelati

Opening page of the system with the lists of databases (accessible only through registered users)
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List of open procedures of the verification of cultural interest

Image on the left: list of information and data required to the owner (above) and to the offices (centre – below);
image on the right: aspect of the screen when navigating the data submitted by the owner.

The system has been turned into a portal for procedures on verification of the cultural interest of
publicly owned goods, the authorisations of sale and transfer of ownership, the assessment of
the seismic risk and the authorisations of loans for exhibitions. It is also linked to the online
system of the officially protected monuments.
The rationale for permitting the sale of cultural properties in public ownership to private
subjects is grounded on the principle that the change of ownership should allow for their
improved conservation and management and should guarantee forms of public enjoyment;
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therefore the requests need to be accompanied by information and documentation on the
objectives of safeguard and enhancement that could be achieved through the sale, on the
conservation measures, on the way and extent to which public enjoyment is allowed, timeframes
for the implementation of the programme. The authorisation can be issued only if its does not
impact negatively on the conservation, the integrity and the public enjoyment and the new use is
compatible with its historic and artistic character; it must prescribe protection and conservation
measures, indication of the incompatible uses of the property among those proposed in the
request for sale, conditions for guaranteeing the public enjoyment, a comparative assessment of
alternatives to the proposed enhancement programme should inform the final assessment of the
proposal. İf the enhancement programme is not implemented by the end of the indicated
timeframe, this is considered an incompatible use of the property and can lead to the resolution
of the sale contract.
The legislative decree n. 85/2010 has opened to the possibility for cultural immovable properties
owned by the State and included in the State Property to be transferred to Public Property of
Regions or Municipalities based on an enhancement and management programme. An
agreement was signed between the MiBACT and the Agency of the State Property (Ministry of
Economy and Finances) establishing joint assessment procedures and criteria for permitting the
transfer.
The rationale for the transfer of State-owned cultural immovable properties is the same as the
one underlying their sale: it should have a positive impact on the cultural resource object of the
transfer in terms of conservation, safeguard, enhancement and enjoyment. The Agency of State
Property and the MiBACT have issued joint guidelines for the documentation to be prepared by
the public entities that wish to see transferred to their responsibility state-owned cultural
immovable resources located in their territory.
The request should be accompanied by the identification data of the immovable object, its
description, including its state of conservation and its cultural and territorial context, the
protection status, the current use. The proposed enhancement programme should include:
-

a brief description of the programme,
objectives and strategies,
strategic plans of cultural development,
modes of implementation of the programme,
economic sustainability of the programme and
the implementation timeframes.

A joint guidance of the content of each section is also provided by the Agency for State
Property and the MIBACT.
Recently, with the ministerial decree dated 6 October 2015, the legislation has opened the
possibility to private subjects (associations and foundations) to obtain in concession State
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owned cultural immovable objects which are not in concession and need, on the other hand,
conservation interventions. The aim is to ensure that these objects are properly managed and
open to the public for their enjoyment. The opportunity is restricted to subjects with
documented experience (5 years) in collaborating with public institutions in the field of
safeguard and enhancement of cultural heritage and documented experience in the management
of cultural heritage of at least one protected cultural immovable object. Concessions are given
on the basis of bidding procedures (most advantageous economic offer method) and should
consider: the conservation and programmed maintenance project, the public enjoyment project
proposal, the enhancement programme, the price of the ticket, the proposed amount for the
lease, the business plan. The concession agreement establishes the lease fee, the project for the
conservation of the object, the programme for the public access and enjoyment of the cultural
resource, the minimal standards of the cultural services for the enhancement and the promotion
of the resource, the price of the entrance ticket, the cost reporting obligations. The average
duration of the concession cannot be less than 6 years and not more than 10 years;
exceptionally, when the private subject engages itself in substantial conservation works, the
concession can be longer but never exceeds 19 years. No automatic renewal mechanism is
envisaged. More recently, in 2017, the Agency of State Property and the MiBACT have opened
the possibility for individuals younger than 40 years to participate in a call for lease of
immovable objects owned by the State and located along cultural or tourist routes or itineraries
in order to sustain occupation and soft tourism infrastructure.

b - procedures and criteria for issuing certificate of free circulation or export of cultural goods

As it has been explained in the previous section, criteria, procedure and timeframes for
proceedings are set out in the primary legislation, with specification in the secondary legislation.
The provisions extracted from the legislation of EU Member States can assist in the
development of procedures and standards within Azerbaijani legal framework.
The Italian system is the most restrictive among the one that have been presented above. Any
object, be it protected or not, older than 50 years (now 70) and irrespective to their monetary
value (now 13.500 euros is the ceiling under which the circulation licence is not necessary)
needed to receive a free circulation certificate before being exported to any EU country or an
export license if it is exported to any third country. This means that ideally a great number of
objects that according to the Italian legislation could be potentially eligible as part of the Italian
cultural heritage are examined by the offices of the Ministry of Culture, their heritage
significance and the potential negative impact on the overall Italian cultural heritage deriving
from their proposed export is assessed by expert civil servants. These provisions are the result of
substantial losses suffered by the Italian historic and artistic patrimony throughout the centuries
and particularly in the 19th and early 20th century. Greece has a similar restrictive approach to its
inheritance.
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It is important to note that, while the Italian legislation has been recently reformed in a more
liberal direction, the German legislation has been equally recently revised toward a more
restrictive direction, to align it with the EU directives but also to reduce the impoverishment of
the German cultural heritage preserved within the German or European territory.

5.1.8.1.3 Heritage conservation
a - elaboration of state programs for conservation and enhancement of monuments

Each State has its own priority framework in developing the state conservation programme.
However, some common elements could be drawn from the principle for sound heritage
conservation: maintenance, emergency measures (e.g. scaffolding and shoring), completion of
works that have been already commenced should be given priority, interventions that are part of
complex programme of rehabilitation, that streamline funds from different sources and
administrations may also deserve priority. The availability of systematic information on the
state of conservation and vulnerability of protected monuments is crucial to make factsgrounded judgements on the selection of the proposals and on their prioritisation.
•

•

updating of normative documents on restoration-conservation works of the immovable
historical and cultural monuments (including project estimate documents and state
expertise) according to the international standards;
definition of standards for safeguard, preventive conservation measures and conservation
works in case of interventions on historic- cultural monuments

Standards, Guidance and guidelines from EU and other member and non-member states are
presented in annex to the present report. They form a solid basis to develop Azerbaijani
standards.

5.1.8.2 External procedures
a - authorization for works on protected historic – cultural monuments

The most important aspects to be regulated for any authorization procedure concern who is
entitled to apply for authorization (owner, user, legal representative of the owner, etc.), what
organisation is entitled to issue the authorization, the scope and type of information necessary to
ensure the proper assessment of the impact of the envisaged activity on the cultural heritage
property, the timeframe within the procedure is finalised, possibly the timeframe of validity for
the authorisation and the costs of the service. Other important aspects concern the internal
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procedure through which the authorisation is issued which also need to be regulated or oriented
(e.g. is the request the object of an individual professional –administrative assessment or of a
collegial assessment? How the responsible individual or commission for issuing authorisation is
appointed? On the basis of what guiding criteria and considerations are authorisation issued?).
In Italy, the timeframes for the administrative procedures indicated above have been established
by ministerial decree, on the basis of the Law on administrative procedure n. 341/1990 as
amended, whilst the identification of the offices responsible for each procedure is embedded in
the Presidential Decree 171/2014 and subsequent amendments. The central offices of the
MiBACT have issued administrative and technical standards and forms for each regulated
procedure these are presented as annex to the present report (annex name: Formats for heritage
protection administrative procedures).
Here only the formats and specifications for some of these procedures are briefly discussed,
aiming at clarifying the rationale of these standards.
The authorisation for any type of works on immovable cultural properties (particularly
architectural properties) is issued on the basis of a request that may be submitted by those who
have ownership or use rights or their representatives. The request should indicate the type of
works on the basis of the legislation, the location of the property, the name, fiscal code and
address of the owner, the name of the designer in charge, of the executor and director of the
works, where possible, a synthetic description of the intervention need to be provided in the
request format, however this should be accompanied by full technical documentation of the
project proposal, including: colour photographic documentation of the object, historic report,
technical report, detailed description of the intervention, geometric survey (plans, elevations and
sections, maps of the construction materials, of the decay phenomena and structural
deficiencies, project of the conservation of materials, of the structural rehabilitation, of the reuse, comparative maps of proposed changes (demolitions, new constructions, and
modifications), technical specification and drawings of new technical equipment where relevant,
axonometry and illustration of arrangements of the setting, stratigraphic analysis (of historic
plasters); in case of intervention on painted or decorated surfaces, historic plasters, further
technical specifications concerning the conservation products and diagnostic analyses are also
required. This documentation is necessary to assess the impacts of the proposed intervention on
the cultural heritage properties. İn case the documentation is deficient, it is possible for the
responsible offices to request integrations and in this case the timeframe is interrupted until this
documentation is received. The authorisation can be issued or denied or issued with specific
conditions and requests of modifications to the project.
A specific format has been developed for authorising billboards on protected monuments,
within culturally sensitive places or along historic routes because in Italy this issue has since
long been considered an important aspect of the protection of the setting of a protected
monument.
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c - authorization of works within protection zones

Authorisation of works in these instances may be equal to the authorisation of works on
individual monuments or be different according to the type of protection that is granted to
protection zones. If clear regulations are prepared for the protection zones and these are
embedded into the municipal master plans and regulations, then authorisation can be issued by
municipal technical offices, for precautionary measure, the procedure can imply the issuing of
an advice by the competent directorate within the State Service.

d - authorization of circulation and/ or export of cultural properties

As explained in section 5.1.6, the European Union has regulated this matter through directives
and regulations which have been recently revised and updated. Consequently, the Member
States have proceeded to revise their legislation accordingly. In Section 5.1.6 examples of
procedures for circulation of cultural goods set out by member states in their Acts have been
presented. They form a solid base for the elaboration of specific procedures to implement the
principles of Azerbaijani legislation. The key aspect to be considered by Azerbaijani authorities
is whether they wish to control each and every object with potential cultural / historical
significance that may be moved abroad (a desired approach if the still under-documented
Azerbaijani cultural heritage is to be preserved on the territory at least to ensure it is known,
documented and understood) or if these limitations are to be restricted only to officially
protected objects.
Below the system and procedures elaborated in Italy are presented, as they combine the use of
Information Technologies, online e-instruments and of traditional expertise. Additionally, the
system is designed to keep track of the history of all previous procedures concerning each
specific object submitted to the ministerial Export Offices for obtaining the circulation
certificate or export licence.
If Azerbaijan intends to achieve a more effective control over what is exported from its territory,
it is suggested that a clear indication of what is considered national heritage treasure close
cooperation between the State Service and the Custom Authority and Police is necessary and
needs to be built through joint training on ad- hoc administrative and technical instruments.
In Italy, a specific online system has been created to facilitate the work of the Export Offices
and shorten the timeframes for the examination of the requests of the certificate of free
circulation by private citizens: the SUE (System of Export Offices).
The SUE project was created at the end of the 1990's by a proposal from the Normale School,
University and Superintendence of Pisa, to optimize the timescales envisaged by the rules for
procedural compliance with the Ministry's Export Offices for Cultural Property and Activities.
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SUE is accessible through a web browser and allows you to enter data describing a cultural asset
into a centralized database, enabling the production of specific documentation for the
international circulation of goods.
The System manages the procedures of the Export Offices for the purpose of issuing different
types of attestations and permissions, such as:
-

Certificate of free movement issued by the Export Offices in the event of a definitive release
of a cultural property from the national territory to a Member State of the European Union;
A temporary movement certificate issued for those goods which cannot definitively leave
the national territory but may, for a limited period of time, participate in a cultural event,
exhibition or exhibition of art taking place in one Member State of the Union, or in the case
of:
o private furniture of Italian citizens holding, at diplomatic or consular locations,
Community institutions or international organizations, which carry out the transfer
abroad for a period not exceeding the term of their term of office;
o goods that need to be subjected to analyses, investigations, conservative
interventions necessarily carried out abroad;
o goods subject to cultural agreements with foreign museum institutions under the
reciprocity regime and for the duration established in the same agreements;

-

A definitive export license, for the export of goods to a third country or outside the
European Union;
Temporary export license, for exit, to a third country:
o of goods subject to authorization;
o of goods the exit of which from the Italian territory is prohibited;
o of goods exceeding the thresholds foreseen by European law

-

Substitute statement for contemporary artwork or self-certification;
Certificate of shipment when an item enters into Italy from a State of the Union;
Certificate of importation, when a good enters Italy from a third country.

The system can increase the effectiveness of controls through immediate consultation of the
database of bound goods, carried out by the Central Institute for the Catalogue and
Documentation and the goods subject to proceedings by the Carabinieri Nucleo Protection
Department of Cultural Heritage such as theft, proof of origin, etc., and verification that the
authorization for the goods has not been denied by another export office (denial).
The primary objectives of the system are:
-

The implementation of the database that retains the records of the Export Office proceedings
and all the attached documentation;
The visibility of the state of proceedings;
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-

-

The management of the information exchange system and the control of the flow of
documents between the various interested parties, both internal and external to the
Administration: Export Offices, General Directorate for the Historical Artistic and
Ethnoanthropological Heritage, Carabinieri Command Nuclear Protection of Cultural
Heritage, Central Institute for Catalogue and Documentation, Owners, Owners, or Holders
of Goods to Any Title;
The online consultation of all ongoing or ongoing proceedings;
Direct communication, easily accessible and transparent to all its potential interlocutors or:
o officials and employees of central and peripheral administrations;
o exporters.

Through computerized data management, the EU allows to simplify and speed up the conduct of
export practices, ensuring that the applicable rules are applied and allowing statistics to be
processed and to investigate the movements to which it is subjected to a cultural good. The SUE
allows for submitting to the exporters the necessary data for the initiation of proceedings and the
visibility of the status of proceedings affecting them via the web; To the authorized users, to
consult the data regarding the completed proceedings.
Below some screenshot of the system are shown for information.

List of requests
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List of proceedings being evaluated

Examples of information to be provided by the appealer.
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e - authorization for deletion of cultural properties from the register/ list of protected monuments

The basic principle for any procedure concerning the above is that the deletion from the register
should be authorised by the same authority (or higher if it exists) that has deliberated its
insertion into the register of cultural properties.
In Italy, this possibility is hardly contemplated and is not explicitly mentioned in the legislation.
In France, the competent administrative authority to propose the decommissioning of a building
classified as historic monuments is the Minister responsible for culture. Decommissioning shall
take place after the owner's observations have been obtained, if he does not initiate the proposal,
and after obtaining the opinion of the Regional Heritage and Architecture Commission and the
National Heritage Commission and of the architecture collected under the same conditions as
for the classification.
The German Regional States also do not seem to explicitly contemplate the decommissioning of
protected properties from the register.
In Azerbaijan, the procedure would need a technical preliminary assessment that might be
carried out by the State Service and submitted for advice to the Azerbaijani Academy of
Science, and then the final decision has to be taken by the authority which has issued the
protection decree.

f - definition of the level of cultural significance

Not all countries present an explicit distinction in terms of level of significance or have set out
explicit criteria for this purpose.
France distinguishes between ‘classified objects’ and ‘inscribed object’.
Italy does not possess this distinction in the legislation, although it recognises that objects in
private ownership can be protected only if they exhibit a particular cultural significance whereas
for public property simple ‘cultural significance’ is sufficient but has not set out explicit criteria
for distinguishing particular from simple cultural significance. Additionally, the provisions to
regulate their protection and conservation are the same, therefore the distinction is used only for
the purpose of having solid ground for justifying the limitation of property rights. The level of
interventions that may be permitted therefore are based on the specific cultural significance of
the property.
Countries that have developed more advanced and explicit classification systems include
Canada and US. Canada system has been based on a method of evaluation elaborated by Harold
Kalman for historic buildings, which converts qualitative judgement into scoring. Many
classification systems of the levels of cultural significance are based on the Kalman method,
although modified and adapted to keep into account the specificities of the heritage and the
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perspective through which it is analysed (historiography – oriented, style-oriented, construction
– oriented, socially oriented, etc.).
It is important to note that grading systems may have limitations in their applicability especially
if the parameters for selection and grading and the weighing of each parameter are not carefully
thought and tested against a variety of examples that are already considered important cultural
heritage.
In the annex, the Kalman method and other examples of grading of cultural interest are provided
as reference for any grading system that Azerbaijan intends to develop.

g - procedures to impose conservation works to owners

These have been illustrated in the previous section through articles from primary legislation of
EU member states. They can form the basis for specific provisions to be either inserted in the
Law on Protection of in secondary legal instruments that regulate and specify the primary
provisions.
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5.2 Development of amendments to existing or new primary and/or secondary legislation

5.2.1 Introduction
Chapter 5.1 of the present report has provided an account of the rationale, strengths and weaknesses
of the existing legislation for cultural heritage protection in Azerbaijan. İn this chapter the
amendments to existing primary and secondary legislation that are deemed necessary for the
effective achievement of the goals pursued through the legislation are presented.
The key legal instrument for the protection of tangible heritage is the Law on Protection of Historical
and Cultural Monuments (hereinafter ‘the Law’), while secondary legislation and regulations is still to
be developed. Therefore, the proposed amendments focus on the primary law. Recommended
content for the development of regulations for the implementation of the provisions of the Law are
also provided.
On the other hand, more advancements have been achieved in the organization of the administration
supporting the Ministry of Culture and Tourism as one of the executive power in charge of the
protection and promotion of cultural heritage, with the creation or reform of offices and agencies
implementing the tasks assigned to the Ministry of Culture and Tourism. Some recommendations
for the strengthening of the organisation of the central and peripheral offices and related
amendments in the regulations are also provided.
The amendments to the Law are preceded by general comments on its strengths and weaknesses,
then the text of the Law is presented and each article for which amendments are proposed or are
deemed useful is commented and a tentative wording of the amendment is suggested.

5.2.2 The Law on Protection of Historical and Cultural Monuments

5.2.2.1 Preliminary observations
The Law rightly refers to the Constitution of the Republic of Azerbaijan and its provisions with
regard to culture and cultural heritage. It therefore roots its provisions in constitutional principles,
giving them particular robustness.
Paragraphs forming the articles are not numbered. The Law would gain in clarity if each paragraph
in each article were numbered, to facilitate citing or referring to the relevant articles and paragraphs.
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A revision of the order of the articles is also suggested as in a few instances they do not match
perfectly with the title of the chapters forming the law.
In some cases, articles include paragraphs that do not fully belong to the topic of the article and
provide for provisions that would better fit in other articles or become articles in themselves.
Specific comments are provided and suggestions made on where the article and or the paragraphs
could be moved to improve the clarity of the law whenever necessary, below in the text of the Law.
The Law sets out the main provisions that derive from the constitutional obligation to protect the
cultural heritage, however its articulation is still insufficient to cover all types of activities related to
cultural heritage that need to be regulated and many of the provisions lack the level of detail that
would be needed to make the provisions operational. For instance, it sets out that the owner or user
of protected monuments shall be responsible for the care and maintenance of the monuments,
however, no provision is included that spells out how this obligation is monitored and enforced, in
case of inertia.

The Law provides for key definitions in article no 2 however several concepts are used throughout
the law but are not defined. Some of the definitions also would need update according to the EU
standards. Therefore, some additional definitions are envisaged, referring to EU standard norms;
one additional article is proposed to cover definitions of technical terms.
The need for integrating Environmental Impact Assessment and Strategic Environmental
Assessment procedures is also important, as the most effective manner to ensure the safeguard of
cultural heritage is to integrate considerations and respect for cultural heritage in spatial planning
instruments, which identify the location of infrastructure, urban development, transportation, or
energy facilities and define the ways in which development and territorial transformations will take
place. EU directives concerning EIA and SEA make explicit reference to cultural heritage as part of
the environment, therefore these procedures cannot be limited to take into consideration natural
heritage or values of the territory but must also look at how and what impacts may derive from
spatial plans. Ensuring that a role is given to the relevant executive powers responsible for the
protection of cultural heritage requires that amendments are prepared for the Law of the Republic of
Azerbaijan on Protection of Historical and Cultural Monuments, for the Town-Planning and
Construction Code of the Azerbaijani Republic and for the draft Law on Environmental Impact
Assessment.

5.2.2.2 Comments and suggested amendments on articles
Article no 1. Protection of historical and cultural monument
Pursuant to the Constitution of the Republic of Azerbaijan Article no 77, every citizen is responsible for the
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protection of historical and cultural monuments.
Historical and cultural monuments are the national wealth of the nation.
The state guarantees the protection of historical and cultural monuments ensures establishment, operation
and development of necessary agencies for their scientific research and propaganda and allows efficient use
of monuments.
Legislative, executive and judicial bodies, local self-government institutes, political parties, public unions,
trade union organizations, physical persons and legal entities shall protect historical and cultural monuments,
shall support relevant executive powers (The Ministry of Culture and Tourism of the Republic of Azerbaijan,
Administration of State Historical and Architectural Reserve (ASHAR) under the Cabinet of Ministers of the
Republic of Azerbaijan within Icherisheher territory and Main Archives Department under the Cabinet of
Ministers), organizations established by local self-government institutes and non-governmental organizations
which deal with their protection.
While implementation of earth and construction works on the area where historical and cultural monuments
are located, the subjects indicated in the fourth paragraph of this article shall get prior permission from
relevant executive powers (The Ministry of Culture and Tourism of The Republic of Azerbaijan and
Icherisheher ASHAR and Local Executive Power) considering the opinion by Azerbaijan National Science
Academy. Upon such permission, the instructions of relevant executive powers (the Ministry of Culture and
Tourism of The Republic of Azerbaijan and Icherisheher ASHAR) and experts on protection of monuments
shall be implemented in the course of earth and construction works.
The protection of immovable historical and cultural monuments located on the land plots in the boundary
zone and boundary strip of the state border of the Republic of Azerbaijan, warfare zones during armed
conflicts, and the area which are under the use of military bodies shall be provided by relevant executive
powers (the Ministry of Culture and Tourism of the Republic of Azerbaijan, The Ministry of Defense of the
Republic of Azerbaijan and State Border Service of the Republic of Azerbaijan)”

Comment
The Constitution of Azerbaijan at art. 16.II states the following: “II.Azerbaijani state participates in
development of culture, education, public health, science, arts, protects environment, historical,
material and spiritual heritage of people.” This crucial article should be recalled in the present law
as it is from this article that stems the State duty to protect Azerbaijani heritage.
Art. 40 states: “I. Everyone has the right to take part in cultural life, to use organizations and values
of culture. II. Everyone must respect historical, cultural and spiritual inheritance, take care of
it, protect historical and cultural memorials.” Therefore, also this article of the Constitution
needs to be quoted in article 1 with reference to the duties of citizens.
Paragraphs 5 and 6 of article no 1 specify situations and therefore would better fit elsewhere.
Paragraph 5 could be moved to Chapter III – Protection of monuments and become article no 12bis.
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Suggested amendments
Article 1 should therefore be amended as follows (in italics the new text):
Pursuant to the Constitution of the Republic of Azerbaijan article no 16, the State guarantees the
protection of historical and cultural monuments.
It ensures establishment, operation and development of necessary agencies for their scientific
research and propaganda and allows efficient use of monuments.
Pursuant to the Constitution of the Republic of Azerbaijan article no 40 and article no 77, every
citizen must respect historical, cultural heritage is responsible for the protection of historical and
cultural monuments.

Article no 2. Definition and classification of historical and cultural monuments
Historical and cultural monuments (hereinafter – the monuments), archaeological and architectural facilities,
ethnographic, numismatic, epigraphic, anthropological materials settlements, memorial places, things which
relate to any historical event or persons are the values referring to religious belief of people.
The monuments might be movable (portable) and immovable (stationary). Movable monuments are
preserved in the museums, archives, funds, exhibitions and other relevant places, while archaeological and
architectural monuments, immovable monuments are preserved in the places where they are located or have
been constructed.
The following definitions used in this law shall mean:
a) archaeological monuments — with regard to human activity, underground material-cultural patterns,
including primary camps and residential sites, old grave-yards, protection systems and fortification, places of
pilgrimage, any kinds of ancient objects, religious and memorial monuments, rock painting and carving, old
mine exploitation marks, labor tools, furnaces, ancient roads, bridge ruins, ditches, reservoirs and
underground pipes, water pipes, sewer lines and etc.;
b) architectural monuments — buildings which adequately maintain their volume-design solutions,
different purpose architectural-construction buildings, supporting facilities, engineering utilities; townbuilding monuments; residential areas, gardens- parks, avenues, ancillary samples which are mostly caught
by architectural, historical-cultural handicrafts and buildings, divided into traditional blocks, sometimes
surrounded with fortress and partly maintain engineering utilities; newly built architectural monuments;
long-standing architectural buildings and facilities for their volume-design, artistic-aesthetic, operationalfunctional and technical-constructive designs; small architectural structures; monuments, obelisks, fountains,
waterfalls, springs, ponds, stalls and other artistic objects which have special position in the area;
c) historical monuments — objects of value which relate to history of society and state, war and national
liberty movement, important historical events in nation’s life due to development of science and technology;
buildings, apartments, memorial places, documents and things referring to the life of statesmen, military
figures, heroes of Soviet Union, popular scientists and art workers – buildings and labor tools, things,
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epigraphic monuments which reflect material, spiritual, ideological, artful and economic life of population different stones, clays, tree and metal objects with scripts;
ç) Monuments with documents — acts, ancient scripts, rare print works, archives, including phono, photo
and cinema archives;
Art memorials — artistic, descriptive, decorative and applied art samples with historical and aesthetic
value;
Reserves — the areas and settlements which are of significant importance for history and culture and
protected by the state;
ə) Protection zone of monuments — additional adjustment zone around the monument determined
regarding with its nature without prejudice to the view of the monument.

Comment:
Article no 2 is missing some key definitions that may serve the purpose of clarity when referring to
cultural heritage.
Article no 2 only defines the categories and types of monuments and tangible cultural properties but
does not defines the different types of activities that can be carried out in relation to cultural
properties. On the other hand, in several articles these activities and interventions are mentioned and
not fully explained. Some of the activities on cultural properties (e.g. reconstruction) need clearer
explanation and specification of limits, according to international standards.
It is therefore suggested the following:1) additional t an additional article is inserted in the Law,
providing for these definitions. The definitions proposed stem for EU standards EN 15898(2011).
It is therefore proposed the following:
1) to integrate article no 2 with a few additional general definitions;
2) to add article no 2bis introducing definitions of more technical concepts.

Suggested amendments
Introduce the following additional definitions:
➢ Cultural heritage: tangible and intangible entities of significance to present and future
generations
➢ Tangible cultural heritage: material expression of cultural heritage. Tangible cultural
heritage may be movable or immovable.
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➢ Cultural object: single manifestation of tangible cultural heritage. The term "object" is used
in this standard for cultural heritage, both immovable and movable. In specific professional
contexts, other terms are used: e.g. "artefact", "cultural property", "item", "ensemble",
"site", "building", "fabric".
➢ Collection: group of objects having shared or combined significance. The term "collection"
is mainly used within "movable cultural heritage". In the context of immovable cultural
heritage other terms are used: e.g. historic ensemble, historic site, conservation area,
historic garden.
Create a new article – article no 2bis - as follows:
Article no 2bis. Definition of activities related to historical and cultural monuments
➢ Value: aspect of importance that individuals or a society assign(s) to an object. Values can
be of different types, for example: artistic, symbolic, historical, social, economic, scientific,
technological, etc. The assigned value can change according to circumstance, e.g. how the
judgement is made, the context and the moment in time. Value should always be indicated by
its qualifying type.
➢ Significance: combination of all the values assigned to an object.
➢ Authenticity: extent to which the identity of an object matches the one ascribed to it. The
concept of authenticity should not be confused with the concept of originality.
➢ Context: past, present and future circumstances affecting significance. Context refers to the
circumstances, tangible and intangible, in which an object is created, built, used,
worshipped, found, excavated, kept, presented, etc.
➢ Conservation, conservation-restoration: measures and actions aimed at safeguarding
cultural heritage while respecting its significance, including its accessibility to present and
future generations. Conservation includes preventive conservation, remedial conservation
and restoration. The term "conservation-restoration" is mainly used in the field of movable
cultural heritage. The term "preservation" is also used, e.g. in libraries and archives. All
conservation actions are based on documentary and/or material evidence.
➢ Preventive conservation: measures and actions aimed at avoiding or minimizing future
damage, deterioration and loss and, consequently. any invasive intervention. In the field of
movable heritage, "preventive conservation" is generally indirect; namely, these measures
and actions are carried out within the immediate environment of the object.
➢ Remedial conservation: actions applied directly to an object to arrest deterioration and/or
to limit damage.
➢ Restoration: actions applied to a stable or stabilized object aimed at facilitating its
appreciation, understanding and/or use, while respecting its significance and the materials
and techniques used. In some professional communities, especially in the field of immovable
cultural heritage, the term restoration traditionally covers the whole field of conservation.
Remedial conservation is often carried out at the same time as restoration.
➢ Maintenance: periodic preventive conservation actions aimed at sustaining an object in an
appropriate condition to retain its significance (e.g.: cleaning guttering, oiling working
machinery, dusting furniture, etc.)
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➢ Conservation planning: management tool for the development and coordination of
conservation measures and actions. An outcome may be a 'Conservation Plan'.
➢ Collection care: preventive conservation applied to a collection. In the UK "collection care"
within historic properties is often termed "housekeeping".
➢ Collection management: processes and procedures relating to a collection's development,
information, access and care. This includes acquisition/disposal, accessioning, cataloguing,
documentation, security, etc. It is assumed that institutions normally have strategies and
policies in order to implement collection management. The term is mainly used in the field
of movable cultural heritage.
➢ Environmental control: management of one or more factors of the environment. This
applies to temperature, relative humidity, light, pollution, etc.
➢ Monitoring: process of measuring, surveying and assessing the material properties of
objects and/or factors of the environment over time.
➢ Risk assessment: identification, analysis and evaluation of threats that might alter
significance, and the probability of their occurrence. Risk assessment is part of the overall
process of "risk management".
➢ Emergency preparedness: measures and actions taken in advance to mitigate the effects of
possible destructive events. This includes drawing up a disaster response plan.
➢ Treatment: direct action carried out on an object. Treatment is one of the possible
interventions for conservation.
➢ Mass conservation treatment: uniform remedial conservation applied at the same time to a
large number of objects in similar condition.
➢ Cleaning: removal of unwanted material from an object. The criteria for something being
"unwanted" always have to be stated, e.g. potentially damaging, obscuring detail, unaesthetic, etc.
➢ Consolidation: improvement of internal cohesion or mechanical stability, usually involving
the addition of material. When only mechanical stability is considered, the term
"strengthening" is also used.
➢ Reassembly: putting dismembered parts of an object back together. The term "anastylosis"
is sometimes used in relation to immovable cultural heritage.
➢ Reconstruction: re-establishment of an object to an inferred earlier form using existing or
replacement material. Reconstruction respects the significance of the object and is based on
evidence. Reconstruction can be either physical or virtual. In some communities of practice,
the term "restoration" is used instead of reconstruction as defined here.
➢ Reintegration: addition of material in order to facilitate the perception and understanding
of an object (e.g., retouching, gap filling, insertion, in-painting, etc.). Reintegration respects
the significance of the object and is based on evidence.
➢ Rehabilitation: interventions on an immovable object in order to recover an inferred earlier
functionality, to adapt it to a different function or to standards of comfort, safety and access.
Rehabilitation should be based on assessed evidence including significance. Rehabilitation
is not generally a conservation activity but may involve some conservation actions.
➢ Renovation: action of renewing an object without necessarily respecting its material or
significance. Renovation is not a conservation activity. A renovation plan, however, may
involve some conservation actions.
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➢ Repair: actions applied to an object or part of it to recover its functionality and/or its
appearance. Repair is a restoration action only if it respects significance and is based on
evidence. Repair is generally viewed as a remedial conservation activity in the field of
immovable cultural heritage.
➢ Reversibility: extent to which a treatment can be undone without damage to the object.
➢ Compatibility: extent to which one material can be used with another material without
putting significance or stability at risk.
➢ Durability: ability to resist the effects of wear and tear in performance situations.
➢ Condition: physical state of an object at a particular time. Assessment of the state of an
object depends on the context and thus on the reason why the assessment is being made.
➢ Environment: surroundings of an object, some aspects of which may affect its condition.
Such aspects could be of human, physical, chemical, biological or climatic origin.
➢ Integrity: extent of physical or conceptual wholeness of an object.
➢ Alteration: change in condition, beneficial or not, intentional or not.
➢ Defect: imperfection of an object due to its conception, its production or its construction
process or to the nature of the materials employed.
➢ Ageing: natural alteration over time. Ageing can also be simulated or artificially produced.
➢ Damage: alteration that reduces significance or stability. Stability can be physical,
chemical, biological, etc. Although damage has negative connotations, it may sometimes be
viewed as broadening significance.
➢ Deterioration: gradual change in condition that reduces significance or stability. This term
can also refer to the process itself. The term "decay" is sometimes used as a synonym. For
movable heritage the French term "deterioration" is also used to describe a complete and
sudden worsening of condition.
➢ Instability: lack of physical or chemical equilibrium which could lead to deterioration or
loss.
➢ Mechanical stability: capacity of an object to remain in equilibrium under applied forces
without losing its mechanical strength.
➢ Chemical stability: capacity of a material to resist chemical alteration.
➢ Weathering: alteration due to exposure to outdoor environment.
➢ Investigation: gathering of all information necessary for a conservation decision making
process. This should include both qualitative and quantitative information. Investigation is
frequently invasive, entailing opening up floors or roofs, the making of holes for fiberoptics, taking samples, etc., and may be locally destructive, as is archaeological excavation.
Non-invasive methods include inspection, photogrammetry, remote sensing, the study of
documentary and/or oral sources, etc.
➢ Condition survey: inspection to assess condition.
➢ Condition report: record of condition for a specific purpose, dated and authored. A
condition report normally results from a condition survey.
➢ Diagnosis: process of identifying the present condition of an object and determining the
nature and causes of any change. as well as the conclusions drawn. Diagnosis is based on
observation, investigation, historical analysis. scientific investigations, etc.
➢ Conservation proposal: recommendations resulting from diagnosis, for the purpose of
conservation planning.
87

➢ Documentation: recorded information created, collected, held and maintained for the
purpose of present and future conservation and for reference etc. (e.g., X-radiographs,
drawings, photographs, written reports, computer files, photogrammetry, laser-scanning).
This term can also refer to the process itself.1

Article no 3. The legislation of the Republic of Azerbaijan on protection of monuments
The legislation of the Republic of Azerbaijan on protection of monuments consists of the Constitution of the
Republic of Azerbaijan, this law, other statutory acts of the Republic of Azerbaijan and international
contracts ratified by the Republic of Azerbaijan.

Comment
This article relates to principles and could become article no 1 or at least it should be put
immediately after article no 1 as article no 2rev.

Article no 4. Property over the monuments
The monuments might be in the property of state or municipality or under the private property.
It is not allowed to privatize (except for residential units, their separate parts registered as architectural
monuments of local significance and other architectural monuments of local significance which are indicated
in the third paragraph of this article and allowed to be privatized) the monuments which are in the state
property and included into the list of world natural and cultural heritage and belong to national cultural and
natural heritage in accordance with the Law of the Republic of Azerbaijan “On culture”.
Besides engineering utilities, defensive units, town-building, religious and memorial monuments, hydroThe proposed definitions have been drawn from the technical norms EN 15898 (2011) “Conservation of cultural property - Main
general terms and definitions”. They have been compiled taking into consideration a number of technical and disciplinary texts,
including well established and acknowledged scientific literature, professional organization technical documents, codes of practices
as well as other EU standardized glossaries. In this footnote the definitions adopted in the Italian legislation for the protection of
cultural heritage are listed for further consideration by the Beneficiary Country with regard to the revision of the Law with regard to
glossary and definitions. Cultural heritage: it consists of cultural property and landscape assets. Cultural property: it consists of
immovable and movable things which, pursuant to articles 10 and 11, present artistic, historical, archaeological, ethnoanthropological, archival and bibliographical interest, and of any other thing identified by law or in accordance with the law as
testifying to the values of civilization. Landscape assets: they consist of the buildings and areas, indicated in article 134, which are
the expression of historical, cultural, natural, morphological and aesthetic values of the land, and any other assets identified by law or
in accordance with the law. Protection: it consists in the exercise of the functions and in the regulation of the activities aimed at
identifying, on the basis of adequate investigative procedures, the properties constituting the cultural heritage and at ensuring the
protection and conservation of the aforesaid heritage for purposes of public enjoyment. 2. Protection functions are also carried out by
means of provisions aimed at conforming or regulating rights and behavior inherent to the cultural heritage. Enhancement: it consists
in the exercise of the functions and in the regulation of the activities aimed at promoting knowledge of the cultural heritage and at
ensuring the best conditions for the utilization and public enjoyment of the same heritage. Enhancement also includes the promotion
and the support of conservation work on the cultural heritage. Enhancement is carried out in forms which are compatible with
protection and are such as not to prejudice its exigencies.
1
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technical facilities, architectural monuments of local significance might be privatized in accordance the
legislation.
It is prohibited to destroy the view and internal structure of privatized architectural monuments of local
significance and to take any action which may damage their cultural, historical value.
When selling monuments which have been registered by state and are in the private property, the state shall
have superior right to purchase them.
If a new monument is discovered in any area, this area shall be announced as a zone of historical-cultural
significance and its territory might be purchased by the state as stipulated by the law together with buildings
on it.
The monuments in private property shall be registered by the state and when selling the proprietor shall
inform relevant executive power (the Ministry of Culture and Tourism of the Republic of Azerbaijan and
Incherisheher ASHAR) about it.
Without prior permission of relevant executive power (the Cabinet of ministers of the Republic of
Azerbaijan), monuments in private property shall not be exported abroad.

Comment
This article contains several paragraphs: a number of them does not belong to the item “property of
the monuments” (e.g., para 4 belongs to protection, paragraph 8 belongs to circulation, the para 7
belongs to registration, para 6 belongs to discovery). The article would gain in clarity and strength
if paragraphs less pertinent to the item ‘property’ could be moved in other articles or become part of
newly formed articles.

Article no 5. Protection, rehabilitation of monuments, determination of their level of
significance, the participation of Azerbaijan National Science Academy in their utilization
Azerbaijan National Science Academy shall organize the discovery and research of monuments, protection
of movable material-cultural remains discovered during archaeological excavations upon the approval of
relevant executive powers (the Ministry of Culture and Tourism of the Republic of Azerbaijan and
Incherisheher ASHAR), conduct operative investigations in new construction zones, participate in the
registration process of monuments according to the level of significance, carry out material-cultural
conservation and rehabilitation works if necessary, organize propaganda of monuments, develop methodical
means for the protection, research, rehabilitation and conservation of monuments, provide scientific-practical
consultations, sign international minutes and treaties for research of monuments and fulfil other duties
determined under the Law of the Republic of Azerbaijan.
The designs of the work to be carried out on the monuments shall be approved by relevant executive power
(the Ministry of Culture and Tourism of the Republic of Azerbaijan and Icherisheher ASHAR) considering
the opinion of Azerbaijan National Science Academy upon the approval of State Urban planning and
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Architecture Committee.

Comment
Paragraph 1 of this article is devoted to the role of the Azerbaijan National Academy of Sciences. It
would be more appropriate that a specific article on the role of the ANAoS is created, in which all
its functions and tasks with regard to the protection of the monuments are mentioned.
Paragraph 2 could form the core of one article on the implementation of protection of cultural
heritage, which is based on the control over the design and implementation of works on monuments
by the relevant technical services of the executive powers in charge of the protection of cultural
heritage.
Article no 10 on Integrity of Monuments should precede this article, as it sets out a fundamental
principle, the integrity of the monuments should not be threatened or undermined.

Article no 6. State registration of monuments
Inventory, State registration, passportization of monuments (by the Ministry of Culture and Tourism of the
Republic of Azerbaijan and Incherisheher ASHAR under the Cabinet of Ministers of the Republic of
Azerbaijan in the territory of Icherisheher), approval of monuments’ list and preparation of maps for
immovable monuments shall be carried out by relevant executive power (the Cabinet of Ministers of the
Republic of Azerbaijan).

Article no 7. Significance level of monuments
Monuments are divided into monuments of world, country and local significance.
The distribution of monuments for significance level shall be conducted, developed and approved by the
relevant executive power (the Cabinet of Ministers of the Republic of Azerbaijan) in accordance with
international norms considering the opinion of Azerbaijan National Science Academy.
Expungement of the monument from the list shall be carried out by relevant executive power (the Cabinet of
Ministers of the Republic of Azerbaijan) considering the opinion of Azerbaijan National Science Academy
based on the proposal of relevant executive power (the Ministry of Culture and Tourism of the Republic of
Azerbaijan, Administration of State Historical and Architectural Reserve “Icherisheher” under the Cabinet of
Ministers of the Republic of Azerbaijan in the territories of Icherisheher State Historical and Architectural
and Gala State Historical and Ethnographical Reserves ).
The list of monuments of world significance is submitted to relevant international organizations.
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Comment
Procedures for the assessment of heritage significance of cultural properties and of their level of
importance are needed to implement the provisions of this article. Some examples are provided in
annex for consideration by the relevant bodies.

Article no 11. The duties and responsibilities of physical persons and legal entities that own or
use monuments
The physical persons or legal entities who own or use monuments shall observe procedures on protection,
research and utilization of monuments.
The physical persons and legal entities that own or use monuments shall award a contract on protection of
those monuments with relevant executive power (the Ministry of Culture and Tourism of the Republic of
Azerbaijan and Icherisheher ASHAR) and shall bear responsibility for safety of such monuments in
accordance with the Law of the Republic of Azerbaijan.

Comment
This article sets out an important provision but does not address the issue of actual conservation of
the monument and what happens if the owner or user of the monument does not comply with his/
her obligations with regard to the conservation of the monuments.
It is suggested that at least one paragraph is added to the article, providing for the responsibility of
the executive powers in charge of the protection of the cultural heritage to define procedures and
timeframe to oblige the owner of a monument to comply with his/ her duties and for its right to
substitute the owner in case of his/her inertia.

Suggested amendment
An additional paragraph is added after paragraph 2 with the following suggested wording:
In case the lack of maintenance threatens the integrity of the monuments, the executive powers are
entitled to order to the physical persons and legal entities that own or use monuments to proceed
with the interventions necessary to re-establish acceptable conservation conditions. In case of
owner or user’s inertia, the executive powers can proceed directly to make the necessary
conservation works and to be refunded by the owner/ user for the borne expenses. The relevant
executive powers shall issue ad- hoc bylaws to regulate this matter.
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Article no 12. Protection of monuments during construction and engineering utility work
within Reserve territory and in its protection zone
Any work which may pose a threat for monuments within Reserve territory and in the protection zones shall
be implemented upon the decision of relevant executive power (the Ministry of Culture and Tourism of the
Republic of Azerbaijan and Icherisheher ASHAR) by taking precautionary measures. The safety measures to
be taken shall be financed by the contractor which will conduct construction works.
In case the traffic movement on the roads close to monuments or crossing through their protection zones
causes hazard for protection of monuments, relevant executive power (the Ministry of Internal Affairs of the
Republic of Azerbaijan) shall limit or prohibit such movement upon the opinion of the Ministry of Culture
and Tourism of the Republic of Azerbaijan and Icherisheher ASHAR.

Comment
This article, like article no. 10, suggests the need for a procedure both administrative and technical
that assist in assessing the potential threats that result from development or any project carried out
directly on the monument or in its vicinity, including the protection zone. The assessment needs to
be based on the specific significance, characteristics and vulnerabilities of the monument. In the
international context for conservation this is called heritage impact assessment. Methodologies have
been set up by various constituencies, including at World Heritage level (ICOMOS Guidance for
Heritage Impact Assessment). Australia and Hong Kong have developed their own HIA approaches,
whilst in Europe, so far, the countries that implement HIA are Sweden and the Netherlands. Italy
has developed a technical – administrative instrument for assessing impacts on protected landscape
which is named ‘landscape report’ and should accompany each and every project within areas
protected for their landscape values.
With regard to administrative and procedural aspects, at the EU level, for large scale project an
Environmental Impact Assessment is required (see EU EIA directives EIA 85/337/EEC,
2011/92/EU, 2014/52/EU), while strategic impact assessments are needed for plans and
programmes (see EU SEA directive 2001/42/EC). Currently Azerbaijan is updating its
environmental legislation and harmonising it with the relevant EU directives (see
http://www.unece.org/environmental-policy/conventions/environmental-assessment/aboutus/protocol-on-sea/enveiaabouteap-green/azerbaijan.html). A voice should be given to the
protection of cultural heritage in these procedures, therefore it is suggested that a specific article is
included in the present law that mentions the responsibility of the relevant executive powers
(Ministry of Culture and Tourism of the Republic of Azerbaijan and Icherisheher ASHAR) in
issuing advice with regard to cultural monuments, reserves and protection zones and cultural
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heritage within the EIA and SEA procedures. A close dialogue between the Ministry of Culture and
Tourism and the Ministry of Ecology and Natural Resources (MENR) should be maintained in
order to ensure that the ministry of culture is mentioned and included in the legislation dealing with
EIA and SEA procedures.
Suggested amendment
Introduction of a new article – article no.12 bis – with the suggested following wording:
Article no 12 bis
For any project, plan or programme impacting on protected monuments, reserves or protection
zones of monuments and subject to EIA or SEA procedures regulated by the relevant legislation, the
executive powers responsible for the protection of cultural heritage according to the provisions of
the present law must be involved in the procedures.
The afore mentioned executive powers provide compulsorily their advice on the impacts that may
derive from the aforementioned projects, plans or programmes and are entitled to request
modifications to these projects and plans in order to avoid or reduce negative impacts.

Article no 13. Protection of monuments discovered during construction and other
housekeeping work
If any monument is discovered in the course of construction and other housekeeping work activities, the
work shall be suspended immediately and relevant executive power (the Ministry of Culture and Tourism of
the Republic of Azerbaijan and Icherisheher ASHAR) and Azerbaijan National Science Academy shall be
informed about this. In this case, construction and other housekeeping works might be continued upon the
permission of relevant executive power (the Ministry of Culture and Tourism of the Republic of Azerbaijan
and Icherisheher ASHAR) based on the opinion of Azerbaijan National Science Academy and the experts.
In case construction and other housekeeping work is conducted in the zone of historical and archaeological
importance, such zone shall be visited by the experts beforehand and the monuments shall be provided for
preliminary research. The relevant executive power shall ensure participation of its representative and expert
in the zone where such work to be conducted.

Article no 14. Archaeological research on new construction areas
During installation of main utilities (oil, gas pipelines, etc.) and other construction works, the contractor
which will be in charge of construction works shall apply to relevant executive power (the Ministry of
Culture and Tourism of the Republic of Azerbaijan and Icherisheher ASHAR) and Azerbaijan National
Science Academy in the feasibility phase during construction in the sites covering more than 1 ha area.
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Necessary funds shall be allocated for implementation of preliminary research works.
In case any archaeological monument is discovered in such zone, it is prohibited to conduct construction and
housekeeping works without permission of relevant executive power (the Ministry of Culture and Tourism of
the Republic of Azerbaijan and Icherisheher ASHAR) and implementation of necessary scientific measures.

Comment for articles 13 and 14
•

Art. 13 allows for the executive powers to intervene and to establish protection regimes for
newly discovered monuments. To complete the effectiveness of this article, it should be
clarified the following whether:
o this provision applies to any monument that was not listed or covered by legal
protection and which is at some point recognised deemed of protection or it applies
only to monuments that are physically discovered during construction works, e.g.,
because they are underground like archaeological vestiges, or hidden under of behind
more recent additions like in the case of mural paintings or more recent constructions
that incorporate ancient ones.
o anybody is entitled to communicate to the relevant authorities that a monument has
been discovered during construction or other work, in case those responsible for the
construction works do not inform themselves the relevant authorities.
o Additionally, a procedure should be established to regulate how the advice of the
executive powers is sought in this type of situations, the timeframes for this advice to
be sought and provided, and the right of the executive powers to request
modifications to the project to ensure the safeguard of the integrity of the newly
discovered monument. the put in relation to those on registration of monuments.
An additional paragraph should be added concerning the inclusion of the monument in the
register and the timeframe in emergency situation in the relevant article of the Law.

•

To ensure that works do not obliterate archaeological vestiges, it would be useful that
preliminary investigations be requested for all projects that include excavations and
belowground works. these investigations may be phased based on the archaeological
potential of the area. This is assessed through combined sources of information, including
scientific literature, historic accounts, archival sources, previous excavations and/ or
findings.
A register for specialised archaeologists should be established with clear criteria based on
both educational background and working experience. Only registered archaeologists should
be permitted to carry out these studies. The results should inform decision – making by the
relevant executive powers with regard to the authorisations to be issued, the limitations to be
imposed and the precautionary measures to be adopted before, during and after works.
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The last sentence of paragraph 1 of article 14 needs clarification with regard to the origins of
financial resources. It should clearly set out that funds for these studies and preliminary
research should come from the developer, although those responsible for the studies need to
be independent.
The best way to achieve this is to create a fund in which defined percentage of the cost of
each work is streamlined and which is used to cover the costs of preliminary archaeological
studies (preventive/ rescue archaeology) as well as assessment of impacts.

Suggested amendment to article 14

The following sentence “by the project proponents” should be added immediately after “Necessary
funds shall be allocated for implementation of preliminary research works”.

Article no 19. Rules and terms on use of monuments in state or municipality property
It is prohibited to lease immovable monuments or their separate parts which are of world significance and in
the property of state or municipality.
Immovable architectural monuments of country and world significance in the state or municipality property,
including immovable monuments or their separate parts in the private property (except for archaeological
monuments) might be leased for scientific, cultural, religious, service and tourism purposes based on the
contract as stipulated by the law upon the approval of utilization program, coordination and rehabilitation
designs by the relevant executive power (the Ministry of Culture and Tourism of the Republic of Azerbaijan
and Icherisheher ASHAR).
Those who lease monuments and their separate parts shall not make any changes to composition, external
view and constructive elements of monuments, cause damage to them during operation, allow deterioration
of cultural layer in archaeological monuments during housekeeping works. Any repair, conservation and
rehabilitation works on such monuments or on their separate parts might be conducted under the control of
relevant executive power (the Ministry of Culture and Tourism of the Republic of Azerbaijan and
Icherisheher ASHAR) and experts.
The rules and terms on use of monuments and their separate parts shall be determined under the contract
awarded between parties. In case the contract terms are violated, the contract shall be terminated as
stipulated by the law and the resulting loss shall be reimbursed.

Suggested amendment
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An additional paragraph should be inserted immediately after paragraph two, stating the following:
Specifications for the elaboration of the utilization programme, coordination and rehabilitation
designs for lease and criteria for the determination of the eligibility of the lease proposal will be
issued by the relevant executive powers, based on consultation with National Academy of Sciences.

Article no 21. Research of architectural and other monuments
Architectural and other monuments are researched by Azerbaijan National Science Academy, scientificresearch and design institutes, public unions focusing on protection and rehabilitation of monuments and
qualified experts.
Before research works, relevant executive power (the Ministry of Culture and Tourism of the Republic of
Azerbaijan and Icherisheher ASHAR) shall be informed about it.
Without prior approval of relevant executive power (the Ministry of Culture and Tourism of the Republic of
Azerbaijan and Icherisheher ASHAR), it is prohibited to conduct research works on newly discovered
architectural monuments.
Permission on the research and study of national architectural monuments located outside the territory of
Azerbaijan Republic shall be provided under international contracts.

Comment
Paragraph 3 of this article requires some clarification or specification with regard to whom is
prohibited to conduct research and whom is authorised (e.g. the Academy of Science, the State
Service, etc.). Newly discovered monuments need to be researched and studied in order to acquire
information and the necessary knowledge to protect them. It might be therefore the case that only
specific public entities are allowed to conduct research, e.g. the Academy of Science, the MCT or
the State Service.

Article no 22. Establishment of memorial reserves
Archaeological, ethnographic, architectural, town-planning and other complexes of special importance shall
be announced as a reserve by the relevant executive power (the President of the Republic of Azerbaijan).
Special protection regime determined by relevant executive power (The Cabinet of Ministers of the Republic
of Azerbaijan) shall be applied within the territory of Reserve.
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Article no 23. Reserve zones of monuments
Reserve zones of monuments shall be established by relevant executive power (the Ministry of Culture and
Tourism of the Republic of Azerbaijan and Icherisheher ASHAR) in order to ensure security, functional
appointment, architectural-aesthetic view and durability of monuments considering the opinions of experts.
Special protection regime determined by relevant executive power (the Ministry of Culture and Tourism of
the Republic of Azerbaijan and Icherisheher ASHAR) shall be applied within reserve zones of monuments.

Comment for articles no 22 and no 23

•

These two articles do not pertain to Chapter V – research of Monuments, rather they belong
to Chapter II – Registration of monuments, as they set out provisions for the definition of
protection status. It is therefore suggested that they are both moved under Chapter two.
It might be useful that paragraph 2 of the article 22 is provided with indication of the
timeframe for the establishment of the protection regimes for memorial reserves after they
have been announced as protected reserves.

•

Article no 2 of the law mentions among the definitions the ‘protection zones’, however it
seems that the law does not include a specific article for the establishment of protection
zones, as article no 23 mentions ‘reserve zones’ rather than ‘protection zones’. If ‘reserve
zones’ are the same as ‘protection zones’, then this needs to explicitly clarified. In case
reserve zones are different from protection zones, then it would be necessary to introduce an
article – it could be article no 23bis – that provides for the establishment of protection zones.
The establishment of ad – hoc protection zones may require some time to develop the
necessary analysis and assessment. It is suggested, as a provisional protective measure of the
setting of protected monuments, that the listing of immovable monuments implies the
automatic creation of a reserve zone of 500m radius for monuments of world’s and
country’s importance and of 300m radius for monuments of local importance, that remain in
place until the ad-hoc reserve zones are defined and specific protection regimes are
established.

Suggested amendments
•

After the word ‘territory of reserve’ in art. 22, it should be added ‘within xx months since the
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date of the announcement of the establishment of the reserve’.

•

A paragraph at the end of article no 23 or at the end of a newly created article no 23bis
(depending on the meaning of reserve zones in article 23) should be inserted with the
following suggested wording:
For any monument that is registered under the provisions of the present Law, a protection
zone is automatically established. For monuments of world’s or country’s importance, the
protection zone forms a circle of 500m radius, for monuments of local importance, the
protection zone forms a circle of 300m radius.
This automatic protection zone remains in place until a protection zone with an ad-hoc
conceived perimeter and protection regimes are established.

Article no 24. Displacement and relocation of monuments
In case of natural disasters and other emergency situations, the monuments of world and country
significance shall be displaced with the participation of experts upon the decision by relevant
executive power (The Cabinet of Ministers of the Republic of Azerbaijan).
The monuments of local importance might be relocated upon the permission of relevant executive
power (the Ministry of Culture and Tourism of the Republic of Azerbaijan and Icherisheher
ASHAR, Local Executive Power).
Displacement and relocation of monuments shall be carried out under the control of experts.
Comment
Article no 24 concerns activities related to protection, therefore it should be moved under the
relevant Chapter.
It should be noted that the relocation of immovable monuments is not a practice which is
encouraged by European or international standards in conservation, because their physical context
encompasses historical, environmental, functional references that would be completely lost with the
relocation. It is highly recommended that this article is reviewed in order to make the practice of
relocation exceptional.

Suggested amendments
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Paragraph 1 should be added at the beginning, before “In case of natural disasters…” the following
sentence “Only in exceptional circumstances, and if no other option is available for the safeguard
of the monument, based on independent expert opinion,” and the sentence “considering the advice
from the Azerbaijan National Science Academy” should be added after “upon the decision by
relevant executive power (The Cabinet of Ministers of the Republic of Azerbaijan)”.

Article no 25. Construction and renovation works on the monuments for protection purposes
Construction and renovation works conducted on the monuments which are in the property of state or
municipality shall be conducted on the account of state and local budget funds based on the decision of
relevant executive power (the Ministry of Culture and Tourism of the Republic of Azerbaijan and
Icherisheher ASHAR) on their conservation, repair, rehabilitation, reconstruction and regeneration. Such
works on the monuments which are in the private property shall be carried out at the expense of the
proprietor upon the approval by relevant executive power (the Ministry of Culture and Tourism of the
Republic of Azerbaijan and Icherisheher ASHAR).
The conservation of monuments includes building protection layers on open surfaces of monuments to
protect them against impacts of physical-mechanical and physical-chemical environment, taking necessary
actions to protect them against destructive impacts of ground waters, and ensuring integrity and enclosure of
monuments.
The repair and rehabilitation of monuments mean to reinstate their damaged or lost parts without prejudice to
the structure, planning solution, external and internal view of monuments.
The reconstruction of monuments means renovation of monuments lost to this day if required under the
design developed in accordance with legends, pictures and engraved plates.
The regeneration of monuments means rehabilitation of preliminary design solution of monuments by using
modern construction materials and methods inside the structure without changing their internal and external
view. Modern equipment and engineering utilities might be used in the operation of monuments.
Any repair, conservation, repair, reconstruction, regeneration and other works on monuments shall be
conducted after the related designs are approved by relevant executive power (the Ministry of Culture and
Tourism of the Republic of Azerbaijan and Icherisheher ASHAR) considering the opinion of Azerbaijan
national Science academy.

Comment
Paragraphs from two to five are definitions. It is suggested that these definitions are moved up in
the newly proposed article 2bis on definitions of conservation interventions. Verification of their
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coherence with the standardised EU glossary is also suggested.

Article no 27. Land improvement works in the reserves and in the protection zones of
monuments
In the course of construction and land improvement works for protection in Reserve zones, the border of the
Reserve and the reserve zone, configuration of monuments shall not be changed; traditional street networks
shall be maintained.
Without disturbance of street networks, monuments, design configuration, volume-location composition in
empty parts of reserve zones and without prejudice to their architectural value and style, land improvement
and reconstruction work might be conducted upon the approval of relevant executive power (the Ministry of
Culture and Tourism of the Republic of Azerbaijan and Icherisheher ASHAR) considering the opinion of
Azerbaijan National Science Academy.
Archaeological and other excavations shall be conducted on the free zone of reserve without causing damage
for monuments. The coordinates and situation of monument, object or other findings shall be recorded, and
photos or pictures shall be taken. One copy of these documents shall be submitted to relevant executive
power (the Ministry of Culture and Tourism of the Republic of Azerbaijan and Icherisheher ASHAR)
together with the report.

Comment
This article seems coherent in terms of provisions with articles no 12 and those which follow. It is
suggested that this article is moved to that Chapter immediately after article no 12, 13 and 14. The
provisions suggest the scope of the considerations that should be given when developing a project
or an intervention falling with the perimeter of a reserve or protection zone, however they are not
sufficient to cover all possible relevant aspects, therefore it is suggested that some amendments are
made to paragraph 2 of this article.
Suggested amendment

In compliance with the protection regimes established for the reserve or the protection zone if they are in
force
After “value and style” the following sentence should be added “scale and material”; and after “upon the
approval of relevant executive power (the Ministry of Culture and Tourism of the Republic of Azerbaijan
and Icherisheher ASHAR)” the following sentence should be added “and only if a comprehensive detailed
plan based on an analysis of the values and character –defining elements of the reserve or protection zone is
submitted, and”.
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